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Parliaments are losing much of their importance 
because the real deliberation is being transferred from 
them to the press and the general organs of discussion 
by which the great questions are virtually decided, 
parliamentary speeches being little more than repro- 
ductions of arguments already used outside the House, 
and parliamentary divisions little more than registra- 
tions of public opinion. It is not easy to say how far, 
with the spread of public education, this process may 
go, or what value the parliamentary debate and divis- 
ion list will in the end retain. If monarchy is prime- 
val, parliaments are the offspring of the Middle Ages, 
and for them, too, the sand in the hour-glass of history 
runs. 

GoLDwiN Smith. 



Security for person and property enables a nation 
to grow without interruption ; in contending for this, 
a people's sense of law and right is wholesomely exer- 
cised; meantime, national prosperity increases, and 
brings with it an increase of intelligence, till, other 
and more necessary wants being satisfied, men awaken 
to the highest earthly desire of the ripened mind, the 
desire of taking an active share in the great work of 
government. 
«v5 Dr. Arnold. 
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INTRODUCTION. 



SIR HENRY MAINE, in his work on 
" Popular Government," alluding to cer- 
tain methods of the Swiss democracy, said: 
" These provisions, that when a certain num- 
ber of voters demand a particular measure, 
or require a further sanction for a particular 
enactment, it shall be put to the vote of the 
whole country, seem to me to have a con- 
siderable future before them in democratic- 
ally governed societies." We believe that Sir 
Henry was right, and that if the people of the 
United States are to develop still further in 
public spirit and intelligence, they will con- 
tent themselves with nothing less than a gen- 
eral power to propose and enact laws directly, 
and a power to reject directly those enacted 
by legislative bodies for them. The vast 
powers of association, and the varied means 
of intercommunication now at their disposal 
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render it easy for them to use proper forms 
for the exercise of these powers. 

Mr. Kirkup, in his "Inquiry into Social- 
ism," after observing that the "decisive fact 
in the social development of modern times is 
the growth of democracy," adds: "This de- 
mocracy, as we are all aware, is being formed 
and moulded under a set of conditions which 
are a new thing in the history of the world* 
Since 1848, it has received political power, and 
it has begun to pass through the elementary 
school in all lands. Besides being drilled into 
industrial armies in the large factory and rail- 
way system, it forms the vast national armies 
of the new military system. In a word, the 
school, the press, the new industrial system, 
and the new military system have all combined 
to instruct and organize the modern democ- 
racy, and thus to create a colossal force, which 
has already begun to take a considerable part 
in the affairs of men. In the gigantic electoral 
contests which continually occur in every civil- 
ized country, in the great labor struggles which 
never cease, this democracy is coming to know 
its strength." 

Further remarking the conditions of modern 
society which have secured a vastly higher 
moral and intellectual life for the masses of the 
people, he says : " From these considerations 
it will be obvious that the democracy is not 
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an accident dependent merely upon the ac- 
ceptance of a novel set of opinions fitted to 
have a temporary vogue, but the solid result of 
the strongest forces of our time. It is the out« 
come of our entire technical, industrial, social,, 
and political development, the effect of mass- 
ive causes, which are operating in every civil- 
ized country. It is already the master force 
of the world; and as the years proceed its 
influence will more and more develop itself.'^ 
Not doubting the truth of the above view> 
the question arises concerning the best politi- 
cal organization of the democracy. In the fol- 
lowing essay we propose to discuss merely a 
single branch of this great question, namely, 
the advantage of combining direct popular 
legislation with representative institutions. 
The American people have had muth experi- 
ence with direct legislation in constitution 
making, and in a variety of local matters, and 
we propose simply an extension of an already 
established system. Aside from the experi- 
ence of our own country, Switzerland has fur- 
nished us with an example of the successful 
working of direct legislation by the voters. Sir 
Francis Ottiwell Adams, late British minister 
at Bern, in his work upon the "Swiss Con- 
federation," devotes a chapter to the ^^refer- 
endum and initiative^' two political institu- 
tions peculiar — he says — to Switzerland, and 



12 INTRODUCTION, 

which he terms the "children of democracy, 
whose powerful weapons they have become/* 
By the referendum is meant the reference of 
laws to the voters for approval or rejection, 
just as we refer to them a constitution or an 
amendment thereto. At page seventy-seven 
of his work, Mr. Adams says: 

"The referendum has struck root and ex- 
panded wherever it has been introduced, and 
no serious politician of either party would now 
think of attempting its abolition. The Con- 
servatives, who violently opposed its introduc- 
tion, became its earnest supporters when they 
found that it undoubtedly acted as a drag upon 
hasty and radical law-making. ... A 
sufficient period has elapsed to allow the peo- 
ple of Switzerland to form an opinion of the 
working ftnd results of the popular vote. As 
regards the former, nothing could be more 
simple. All the voter has to do is to deposit 
in the urn his voting paper either with *Aye' 
or * No ' written upon it. As to the moral 
effect which the exercise of this institution has 
had upon the people, we are assured that it is 
admitted to be salutary, even by adversaries of 
democratic government. The consciousness 
of individual influence, as well as the national 
feeling, is declared to have been strengthened, 
and the fact of a large and, on several occa- 
sions, increased participation of the people in 
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the vote is quoted as tending to prove that 
their interest in political questions is growing 
keener. 

"The application of the referendum as 
worked in Switzerland, and the issues raised 
by it are so easy to understand, and in most 
cases, at all events, are so independent of 
party maneuvers, that public opinion acquies- 
ces at once in the result, and the general feel- 
ing entertained in the country with reference 
to a particular question finds its accurate, and, 
for the time, final expression. Extreme meas- 
ures, whether radical or reactionary, have no 
chance whatever of being accepted by the 
people, who, while in a manner fulfilling the 
functions of a second chamber, have infinitely 
more weight than any such body usually pos- 
sesses, even if it be thoroughly representative 
and chosen by universal suffrage.'* 

Such testimony as this carries great weight. 
No advocate of hasty and sweeping innova- 
tions, if well advised, will favor popular legis- 
lation ; indeed it is almost a specific against 
the success of all such schemes, even when 
not very well guarded, and the eminent Bel- 
gian publicist and economist, Laveleye, in a 
late pamphlet, has proposed it as a check upon 
the excesses of representative democracy ; and 
Mr. Bryce, in his work upon the "American 
Commonwealth," in a very suggestive chapter 
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upon " Direct Legislation by the People," in 
this country, notes that it operates as a bit 
and bridle rather than a spur. 

We have no unbounded faith in the wisdom 
and goodness of mere numbers. So far from 
that, we realize that democracy does not neces- 
sarily secure the well-being of a people. We 
are aware of the perils of that form of gov- 
ernment, and we advocate direct legislation 
— under proper restrictions — as tending to 
mitigate some of them at least. It does not 
<:ome within the scope of our essay to discuss 
the matter of universal suffrage, or the feasi- 
l>ility of fixing upon some test of moral and 
intellectual capacity to vote in constituting 
the electorate. In what we have to say we 
assume that an electorate fit for a representa- 
tive democracy is also fit for direct democ- 
racy. 

The modes of direct legislation which we 
intend to propose are modifications of the 
Swiss initiative and referendum. As before 
stated, they are not without precedent in our 
own country, since a number of states have 
constitutional provisions enabling the electors 
to vote at specified times concerning constitu- 
tional conventions or amendments upon their 
own initiative. These provisions, and the laws 
in most of our states, which enable the voters 
to initiate at their own option action concern- 



INTRODUCTION. 16 

ing certain local matters, suggested to us the 
plan of initiating general law making by means 
of spontaneous popular action, before we were 
acquainted with the Swiss methods. 

A French writer, M. Borgeaud, is preparing 
a history of the Plebiscite. The first volume, 
treating of ancient times, is now published, 
and the author expresses the confident opinion 
that democracy, in modem times, must assume 
the direct form. Bearing in mind the expe- 
rience of our country and of Switzerland, and 
the opinions of such men as Laveleye and the 
able Swiss statesmen who have put direct leg- 
islation in successful practice, we feel a pro- 
found assurance that the subject of direct 
popular legislation is one of more than specu- 
lative interest for our people. 

The reader will note that we do not advo- 
cate direct legislation by the people upon the 
ground that any absolute principle of govern- 
ment requires it. We do not believe in at- 
tempting to found political institutions upon 
abstract dogmas. We believe in democracy; 
but as to that, the American people have, in a 
manner, been forced to act politically under 
that form of government, for the reason that 
the elements of any other polity have always 
been wanting in the United States. But de- 
mocracy must recognize some principle of 
restraint upon its own passions, and some 
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guards against its own deficiencies. Direct 
popular legislation, under proper modes and 
forms, is at oftce democratic and conservative. 
It accords with the tendencies and spirit of 
the time ; it will, we think, prove to be a calm- 
ing and a conservative institution. It will 
remedy some serious imperfections of our 
present system of law making, and some evils 
of our political life. It will abate the rigor 
of our party system, break the crushing and 
stifling power of our great party machines, and 
give freer play to the political ideas, aspirations, 
opinions, and feelings of the people. It will 
tend to relieve us from the dominance of par- 
tisan passions, and have an elevating and edu- 
cative influence upon the voters, by inducing 
them to consider measures upon their merits 
as schemes of public policy instead of as 
mere party proposals. Public spirit will thus 
be cultivated, and intellectual exertion stimu- 
lated among the masses. 

All of the authorities concur touching the 
beneficial effects of direct legislation in Switz- 
erland. The caucus and party convention is 
unknown. Mr. Adams, in his work before 
referred to, says : " There is no special class 
of politicians in Switzerland such as is to be 
found in the United States." The electors 
vote for representatives on account of their 
supposed fitness for the work of law making, 
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and they continue to do this, even after they 
reject, at the polls, laws made by such repre- 
sentatives. Our furious election excitements 
are unknown to the Swiss. Government there 
is conducted as a matter of public concern, 
rather than for party and personal ends. The 
reader who desires an insight into the effects 
of the Swiss methods will find them detailed 
with fullness in Mr. Adams' work ; and also in 
a recent work by Mr. Vincent, entitled " State 
and Federal Government in Switzerland." Mr. 
Boyd Winchester, in his late work on the 
" Swiss Republic," also bears testimony to the 
excellence of direct legislation by the people, 
as practiced by the Swiss. We were without 
the aid of these valuable works in preparing 
the following essay, but a description of the 
Swiss methods, sufficiently detailed for our 
purpose, will be found in our thirteenth 
chapter. 

In the Contemporary Review for April, 
1890, the eminent publicist, A. V. Dicey, in 
discussing the referendum^ says: "The time 
has come when we ought all to consider the 
possible expediency of introducing into Eng- 
land that appeal to the people which is by far 
the most original creation of Swiss democracy." 
Mr. Dicey states and answers some objections 
to the referendum^ and proceeds to point out 

some grounds upon which he thinks it may be 

2 
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favored. The most important of these, for 
our purpose, is that " it tends to sever legis- 
lation from politics." In the following extract 
he condemns the party system quite as strongly 
as we : 

^ ^That_ system throws the control of legisla- 
tion first into the hands of a party, and then 
into the hands of the most active or the most 
numerous section of that party. But the part 
of a party may be, and probably is, a mere 
fraction of the nation. The principle of the 
referendum^ on the other hand, is to place, at 
any rate as regards important legislation, par- 
ties, factions and sections under the control of 
the national majority.*' The control of the 
majority is the principle upon which democ- 
racy rests, and it has not yet been secured in 
this country, nor can it be except by direct 
legislation. Let us take steps to secure ma- 
jority instead of minority rule, and we can 
then, in time, form a more accurate judgment 
concerning the real merits and defects of 
democratic government. Mr. Dicey further 
says that the tendency of the referendum is 
'* to revive, in democratic societies, the idea 
which the influence of partisanship threatens 
with death, that allegiance to party must, in 
the minds of good citizens, yield to the claims 
of loyalty to the nationjf 

Direct legislation is too often supposed to 
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be some scheme for giving immediate effect 
to every caprice, whim, and transient opinion 
or feeling of the people. Were that a correct 
conception of it, no one would more strongly 
condemn it than the writer of this, for we are 
well aware that popular majorities will often 
be wrong, and we perceive no sort of divine 
right in the people. So far from it, we cannot 
refrain from quoting with approval, in thus 
introducing a work advocating what many 
will consider an ultra-democratic expedient, 
the words of the republican Frenchman, 
Scherer, who, in his work on democracy, says : 
" I will never cease to repeat it, if the sover- 
eignty of the people does not succeed in find- 
ing a basis of authority ; if it does not derive 
from itself a force of resistance and a govern- 
ment capable of governing; if democracy, in 
other words, does not succeed in limiting itself, 
it is condemned to disorder. And, as society 
does not long support disorder, democracy is 
condemned to accept the first savior who pre- 
sents himself." 

We do not wish to be understood as pre- 
senting direct legislation as a simple sovereign 
remedy for all the political ills of society ; but 
we do urge it as an important practical reform, 
worthy not only of consideration, but of 
adoption. But even if we went no further 
than Mr. Dicey, who considers only the "pos- 
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sible expediency " of its adoption in England, 
we should have ample apology for writing the 
following essay. With our traditions of pop- 
ular government, and with the palpable de- 
fects of our existing system of law making 
staring us in the face, we do not hesitate to 
say that popular law making, duly regulated 
and restricted, would be a valuable reform. 

N. C. 
February, i8g2. 
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CHAPTER I. 



ELECTIVE REPRESENTATIVE GOVERNMENT. 
DIRECT GOVERNMENT. 

THE nations of English descent have vir- 
tually established elective political insti- 
r tutions. No trace or vestige of hereditary 

power exists either in the United States or the 
British colonies, while in the United Kingdom 
it is reduced almost to a mere form, with some 
power to obstruct and delay but not defeat 
the action of popular political forces. Turning 
to the nations on the continent, we find that 
Switzerland and France are democratic, while 
throughout the remainder of Europe the con- 
test for representative government is carried 
on with energy, and with daily increasing pros- 
pects of the attainment of a speedy and com- 
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plete ascendency by the popular element. In 
the vast regions of Spanish and South America 
hereditary authority no longer exists. 

In a word, look where we will we see veri- 
fied the predictions of political writers and 
statesmen, such as Tocqueville, who long ago 
announced the certain success in our modern 
world of democratic principles. The great 
political tendency, in fact, throughout the civ- 
ilized world, is towards the abolition, or the 
reduction to a mere shadow, of every species 
of hereditary, monarchical and aristocratic 
power, and the firm establishment, instead, of 
the political ascendency of the masses. Reac- 
tions may come as a consequence of the unwise 
or unjust action of ill-regulated and badly 
organized democracy. Some sort of demo- 
cratic imperialism, like that of Louis Napo- 
leon, may, for brief periods, assert itself in 
democratic countries, but the tendency towards 
a political equality of conditions and govern- 
ment by the people, will, nevertheless, prove 
resistless, unless, indeed, some economic or 
social force arrests the elevation and ameliora- 
tion of the material condition of the great 
body of the people. 

But however it may turn out, it is certain 
that the Anglo-Saxon peoples are now, in a 
peculiar sense, face to face with the problem 
of organizing democratic government and fix- 
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ing its ultimate and best form. Popular power, 
in this country at least, stands in no need 
of a vindication, either of its rightfulness or 
practicability. The debate concerning those 
matters does not extend to us, and the state, 
in America, rests upon the doctrine that the 
people are the source of all governmental 
power, and that governments rightfully exist 
only by virtue of the consent of the people. 
The existence of an organic and defined polit- 
ical people, in whom power is vested, is, of 
course, assumed. This political people is the 
electorates of our states, bodies now embracing 
almost all adult males. Questions touching 
the suffrage and the right to it are yet open 
and pending, but they do not reach beyond 
considerations as to the enlargement or restric- 
tion in number of the electorate. 

Electoral bodies, constituted by a widely 
extended suffrage, are now the ultimate power 
holders in the United States of America. 
These power holders, however, do not, as a 
rule, govern directly, but delegate their powers 
to agents, that is, to legislative, executive, and 
judicial officers, chosen directly or indirectly 
by themselves. Powers of direct local legisla- 
tion, and direct authority as to the enactment 
of fundamental law, exist to some extent, but 
elective representative government is our regu- 
lar system. American democracy has assumed 



26 DIRECT LEGISLA TION 

that form, and most of our people take it for 
granted that no other form is practicable, pos- 
sible, or advisable. Every intelligent person 
knows that democracies and aristocracies have 
existed, in which the whole power of the state 
was vested in a sovereign assembly of the 
entire political people, or in the whole body 
of the citizens acting together; but it is also 
known that such a form of government is 
obsolete as the government of a sovereign 
nation. 

But it is too readily assumed that elective 
representative government is the only possible 
and beneficent form of free polity, and that 
pure and primitive democracy, with every 
other form of direct national government, has 
perished from the earth forever. It is true 
that the great area of our modern states pre- 
cludes the direct government of the people by 
the people, as it existed in the ancient city 
states. The whole ruling body of the citizens 
of a great nation cannot be assembled in some 
market place or forum, there to deliberate and 
decide upon all public affairs, great and small ; 
but it by no means follows that the ruling or 
sovereign body of the state should have no 
power to express directly its will concerning 
the laws and policy of the commonwealth. It 
is neither proper nor necessary to deny such 
power to the electorates, which are the sover- 
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eign ruling bodies of our modern democratic 
states. 

Nor is there great difficulty in devising- 
modes by which they may wisely and safely 
exercise such power. Representative govern* 
ment, or some legislation by means of chosen 
agents, is necessary, but it need not be exclu- 
sive and displace all legislative action by the 
people. The former will always remain as a 
great achievement of modern politics, and a 
necessary convenience for the government of 
a modern nation, but it may be best to com* 
bine it with a modified form of that ancient, 
primitive direct government, which is at once 
the earliest, the most natural to freemen, and 
the most interesting form of government in 
the world. Moreover, we contend that the 
adoption of it, so far as the changed nature of 
our modem states will allow, is within the 
natural order of modern political evolution. 
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CHAPTER !!• 



THE PRIMITIVE DIRECT GOVERNMENT. 

THE primitive form of free government, as 
exhibited in the ancient states, was a 
direct government by the whole of the ruling 
class. The highest franchise or right to par- 
ticipate in the control of the government, was 
not necessarily extended to all citizens, but 
was possessed by a part more or less numer- 
ous. One of the main distinctions between 
aristocratic and democratic states related to 
the extent to which this right was diffused. 
Where a small number only of the citizens 
enjoyed it, the government was called aristo- 
cratic; but where it was more widely extended, 
or given to all citizens, the government was 
termed democratic. But the chief feature of 
primitive free government was the direct exer- 
cise of political rights by each member of the 
ruling body in his own person. That body 
was an assembly of all the citizens possessed 
of the highest franchise. This form of gov- 
ernment attained its highest practical devel- 
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opment in the cities of ancient Greece, and 
Athens was the most notable example. Aside 
from the monarchies and certain federations, 
the only form of state life existing in ancient 
times was that of the city, to whose area all 
the democracies were limited ; we find this so 
with respect to Rome, Italy, Greece, Carthage,, 
and the Phoenician cities. 

The peoples of antiquity furnish us with 
most important materials for political instruc- 
tion. We need not stop to inquire why state 
life then assumed such a form, and are con- 
cerned only with the consideration that it exer- 
cised a controlling influence upon the form of 
government. In a state so constituted, the 
whole ruling body may be assembled at some 
spot within the limits of the city, and it is but 
natural for it to exercise its powers in its own 
corporate person. The idea of delegating any 
but a sort of ministerial and subordinate pow- 
ers had no place in such a commonwealth if 
political life was energetic, for such course was 
not necessary. No free citizen ever thinks of 
voluntarily surrendering the exercise of his 
highest right to one of his own class or num- 
ber, when he can exercise it in his own person. 
Hence we note the absence of representative 
government, as understood in modern times, 
in all the ancient world where the state was 
but a city, and any outside territory subject to 
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its authority was either in fact or in form but 
a dependency. 

We see how natural it was for Rome to cling 
to her city form of political life long after it 
had ceased to be the best ; for no matter how 
far the conquering city extended her sway, it 
was still but the rule of a city in which the 
sovereign power was vested in an assembly of 
citizens, convened within or near the city ; and 
although her franchise might be extended to 
persons in distant cities and lands, it but gave 
the right to be one of a ruling body whose 
meeting place was Rome itself. To have or- 
dered it otherwise would obviously have been 
to change the form of state life and work a 
political revolution. Even the city franchise 
was not extended to all the people acknowl- 
edging the rule of the city, until long after the 
sovereign Roman assembly ceased to have a 
practical existence. 

Hence, as before remarked, in ancient times 
ive do not see the sovereign body of the city- 
state formally delegate its powers, and aban- 
don direct for representative government, for 
that would not have been in accordance with 
the conditions of its surroundings and of its 
existence. Neither did this happen in aristo- 
cratic cities, such as Sparta, any more than in 
democratic cities, like Athens. The direct 
government of the whole of the ruling body, 
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each member giving a personal vote, survived 
usually as long as the sovereign cormmonwealth 
itself, and never perished except when the 
power of a foreign conqueror or of a domestic 
tyrant displaced the authority of such ruling 
body of citizens, whether that body embraced 
all citizens or only a part of them. 

In thus noting direct government as a great 
feature of ancient city-state life, we speak in 
broad and general terms only, for at times gov- 
ernment in those cities assumed the regal, and, 
at other times the tyrannical form, while every- 
where senates, councils, or other select bodies 
chosen by the people, exercised some share of 
power ; but the political idea which generally 
prevailed was the vestiture of the sovereign 
power in an assembly of a ruling class or body, 
embracing, in some cities, all the citizens, and 
in others a part of them. The same idea con- 
trolled when, as in Achaia, independent cities 
entered into a confederation. 
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CHAPTER III. 



THE PRIMITIVE DEMOCRACY. 

THE primitive form of democratic govern- 
ment was the direct government of the 
ruling democratic body. Political writers who 
have sought to describe the elements of the 
city-state of the ancient world, have delineated 
them as a ruling chief, a council of elders or 
wise men, and an assembly of the citizens. 
No doubt the powers of government as mani- 
fested in those states admit of such classifica- 
tion in a general way, and one or the other of 
these elements usually possessed a preponder- 
ant influence. Where the highest franchise 
was obtained by all citizens, so that the public 
assembly became an assembly of the whole 
political people, we perceive democracy in its 
primitive and purest form. Such was the form 
it tended to assume in the city-state where cir- 
cumstances favored the development of the 
popular element, so that it grew and displaced 
the independent powers of the other elements 
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of the commonwealth. This development took 
place in Athens, ** the great parent state of 
freedom and justice,** as she has well been 
termed ; and in that illustrious city we behold 
the most instructive example of pure democ- 
racy the world ever saw. Mr. Freeman has 
sketched it in. broad outline, and shown how 
the popular assembly absorbed all the powers 
of the other elements of the state and became 
supreme. He says : 

'*Such is pure democracy, the government 
of the whole people and not a part of it only, 
as carried out in its full perfection in a single 
city. It is a form of government which works 
up the faculties of man to a higher pitch than 
any other ; it is the form of government which 
gives the freest scope to the inborn genius of 
the whole community and of every member 
of it.*' And he further adds : " Athens, in 
the days of her glory, the Athens of Pericles, 
was truly * the roof and crown of things *; her 
democracy raised a greater number of human 
beings to a higher level than any government 
before or since ; it gave freer play than any 
government before or since to the personal 
gifts of the foremost of mankind.'* Compara- 
tive Politics^ 2IJy 2I^y 21^, 

In Rome, Carthage, Sparta, and other cities 
the popular assembly was, in theory, the sov- 

3 
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ereign power, but it never attained so decided 
a preponderance as in Athens. It exercised 
much direct power, but never became virtually 
the entire government. 
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CHAPTER IV. 

DIRECT GOVERNMENT AND PRIMITIVE DEMOC- 
RACY IN MODERN TIMES. 

NEITHER primitive democracy, nor aristo- 
cratic direct government, perished with 
the ancient system of city-states. In the 
councils of some mediaeval cities, and in the 
assemblies of Poland, we behold examples of 
extended aristocratic assemblies ruling directly ; 
but we are more concerned with the study of 
the democratic form of direct government. 
The historian Tacitus has traced the " imme- 
morial Teutonic constitution," which existed 
long before the end of the ancient municipal 
system. He has told us that " on smaller mat- 
ters the chiefs debates, on greater matters, all 
men," and has shown that the final decision on 
greater matters rested with " the whole people." 
Every student of history now knows that 
at the origin of our modern European states, 
the whole body of citizens, or the freemen of 
the nation, possessed the power to control the 
general affairs of the state. They had their 



86 DIRE CT LE GISLA TION 

national assemblies deliberating and deciding 
on the affairs of the nation in concert with the 
king. This power of the whole people to 
assemble and decide was never formally taken 
away from them in any European country, but 
ceased to be exercised from causes soon to be 
noticed. What we now desire to observe is 
the historical fact that the primitive direct 
government is an original feature of modern, 
not less than of ancient, state life. A number 
of great historic investigators have long since 
fully demonstrated this, and shown that, as in 
ancient Greece and Rome, the primary popular 
assembly was one of the original elements of 
our modern states in their beginning. Guizot 
says: 

" Common deliberation on common affairs 
is the principle, as well as the most simple 
form, of political liberty. This principle fully 
obtained at the infancy of modern nations. 
The national assembly was the great council 
in which public affairs of every kind were 
transacted. The king, the natural head of 
this council, was required to convoke it and to 
follow its advice.** Representative Government^ 
Page ^50, Bohns' Ed, 

He proceeds to show how the extension of 
the nation over a large territory made it diffi- 
cult for the national council to assemble, so 
that it was soon composed of great land- 
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owners alone, and the king and barons soon 
became separated from the great body of the 
people. " The same words," says he, ** con- 
tinued to be employed ; the king always gov- 
erned with his great council ; but this was no 
longer the same assembly; the government 
and the body of the nation had become dis- 
joined." The better opinion is that every 
freeman had a right to attend those national 
councils, and that the ancient democratic idea 
of giving to the body of the people the gen- 
eral direction of the affairs of the state pre- 
vailed at the beginning of most of the modern 
kingdoms of Europe. In the free cities of the 
Middle Ages primary assemblies, composed of 
all the citizens having the highest franchise, 
were frequent, but that form of direct govern- 
ment was never established in them to the 
same extent as in the ancient cities. 

The subject of the constitution and author- 
ity of the primary assembly of the whole peo- 
ple, as developed in modern nations, has been 
more fully worked out by the historian Free- 
man than by any other author known to us ; 
and he contends for the continuity of the ex- 
istence of this element in state life, from the 
earliest dawn of antiquity down to the pres- 
ent day. True, what we now see are, for the 
most part, mere survivals and modifications 
of the old primary assembly ; but in one land 
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he shows that we may, even now, look " face 
to face on freedom in its purest and most 
ancient form." In speaking of a visit to one 
of the democratic cantons of Switzerland, 
where, as in remote antiquity, the whole peo- 
ple assemble to elect magistrates and make 
laws, he is moved to a strain of lofty eloquence 
while recounting what the stranger may wit- 
ness : 

" He is there in a land where the oldest 
institutions of our race, institutions which may 
be traced up to the earliest times of which 
history or legend gives us any glimmering, still 
live on in their primitive freshness. He is in a 
land where an immemorial freedom, a freedom 
only less eternal than the rocks that guard it, 
puts to shame the boasted antiquity of kingly 
dynasties which by its side seem but as inno- 
vations of yesterday.** Growth of the English 
Constitution^ Page /. 

Certain it is, that direct government by the 
people has had an unbroken existence from 
the earliest time down to the present moment. 
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CHAPTER V. 



THE RISE OF REPRESENTATIVE DEMOCRACY. 

THE termination of the existence of the 
national primitive assemblies of modern 
Europe, or rather the change of their structure, 
has been ascribed to the form assumed by the 
modern state. A vigorous municipal life ex- 
isted in some countries during the Middle Ages; 
but not even in Italy, where it was most ener- 
getic, did the cities rise to the rank of com- 
pletely independent states. Some sort of sub- 
ordination to, or dependence upon, pope or 
monarch usually existed. Outside of the free 
cities, the state took on the form of the organ- 
ized tribe, spread over an area of land so large 
that the general assembly of the whole people 
necessarily shrank up into a narrow body, and 
practically lost its real life. The place of meet- 
ing of the great gathering of the freemen was 
too distant for any but a few to attend, and the 
primary assembly of the whole of the freemen 
dwindled in time to the meeting of an estate 
or order. In place of all the assembled free- 
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men we see bodies of nobles and clergy, and 
sometimes delegates of burghers, whose meet- 
ings were doubtless a continuance in changed 
form, and survivals of the earlier, wider as- 
semblies. 

This change indicated the decadence of the 
primitive freedom, and the ascendency of mon- 
archical or class power. Hence it has been in- 
ferred that the primitive democracy, "which,** 
as Mr. Freeman says, " does such great things 
for a wandering tribe, a single city, or a small 
district, becomes out of place when it is applied 
to all the inhabitants of a large country,** and 
that unless the device of representation is hit 
upon it must shrink into a despotism or an 
oligarchy ; and, indeed, history does show that 
it took that direction, and that such conse- 
quence resulted. But to arrest this tendency, 
and deliberately and systematically to turn the 
primitive into a representative democracy, so 
as to allow all the freemen to choose delegates 
to represent them in an assembly, instead of 
meeting in person, was a political change be- 
yond the capacity of the people of the Middle 
Ages, even if circumstances had favored such a 
revolution in the form of the political organ- 
ization. 

The people of Europe are even now, after 
some centuries of political progress, struggling 
to develop and estabhsh representative gov- 
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eminent in a systematic and definite form. In 
so doing they are but taking up the work of 
political development at the point where, in 
early times, its democratic character was ar- 
rested ; and we doubt not that work will con- 
tinue until the freemen have not only their 
representation, but also their original right of 
direct self-government restored to them in some 
practical, constitutional form. 

The growth of the institution of representa- 
tion is difficult to trace with precision. Deputed 
power and delegative bodies were by no means 
unknown to the ancients, and we can scarcely 
conceive of extended political Hfe without them; 
but the idea of transferring the control of all 
the forces and powers of government to speci- 
fied agents and delegates, chosen according to 
some fixed fundamental rules, never dawned 
upon the mind of antiquity. Administrative 
officials were chosen, and even in some cases 
limited powers of legislation were vested in 
senates and councils; but the ruling body — 
which may be compared to the electorate of a 
modern democratic state — retained a power of 
final control and decision. The senate of Rome, 
with the large power to make decrees conceded 
to it in practice, the Athenian council of Five 
Hundred, with an initiative and power of pro- 
posal, not to mention other cases, were certainly 
to a limited extent representative legislative 
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bodies, although subordinate to the sovereign 
assembly in all legislative and other important 
matters. 

Some writers have traced the conception 
of representation to the councils of the early 
church. But those bodies were only occa- 
sional assemblies of deputies. They met to 
discuss and decide upon many important mat- 
ters, it is true, and their existence testifies to 
the vigorous and popular organization of the 
church, which enabled the men of that early 
time to devise such councils as a mode of tak- 
ing the sense of a population scattered over 
the various countries of the Roman world, and 
of fixing rules to guide and control their action 
respecting a large number of important mat- 
ters. The congregations of the early church 
were in fact ecclesiastical democracies, which 
assembled, not only for worship, but for the 
consideration of subjects of general interest. 
The propagation and organization of Chris- 
tianity in early ages deeply stirred the intellect 
and moved the dormant feelings of the people; 
but the free constitution of the church, which 
otherwise might have developed into a vast 
ecclesiastical representative democracy, was 
stifled by its union with the Empire of Rome, 
and by the early ascendency in the church of 
the bishop of that city. 

It is probable that the first systematic appli- 
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cation of the ideas of representation, and the re- 
duction of that device to a permanent, definite 
form, was made in the free cities and chartered 
towns of the Middle Ages, where we notice 
bodies, chosen by the citizens, exercising some 
general, limited power of legislation. But all 
the mediaeval free cities possessed an oligarch- 
ical organization, the right to participate in the 
government being limited to a comparatively 
small body, so that popular power and public 
opinion had no chance to develop within them 
until monarchical power destroyed their liber- 
ties. We must look to the assemblies of the 
estates, which rose upon the ruins of more 
primitive forms, for the germ of modern rep- 
resentation. By what means those estates lost 
their powers in every country of Europe, ex- 
cept England, is matter of familiar history, as 
is also the long and glorious struggle which 
resulted in the commons of that country be- 
coming the dominant power, and finally devel- 
oping into an electorate which has at length 
became really democratic. 

The contest between the monarchical and 
the popular element, from the Middle Ages 
onward, forms a large part of the history of 
Europe, at which, however, we cannot even 
glance. Nor need we here more than remark 
concerning the United States, that the princi- 
ple of representation, combined with a demo- 
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cratic suffrage, has been more extensively and 
successfully applied than anywhere else, unless 
we except Switzerland. Here we have always 
had the representation, not of a class, estate, 
or order, but of a truly democratic electorate. 
Representative democracy is firmly established 
with us, and the only question is as to the 
mode of organizing it, and as to whether it is 
for democratic countries the final, ultimate, 
and only possible form of democratic organi- 
zation. We term representation in England 
and in the United States democratic, for the 
reason that it is something very different from, 
and much more than, the representation of 
estates, classes, or orders. Representation on 
the continent, prior to the French Revolution, 
and we might truly say in England, also, until 
the reform of 1832, was little more than the 
last-mentioned form of it. Within the pres- 
ent century the democratic element has made 
much advance in the principal countries of 
Europe, and in France the form of govern- 
ment has become a real representative de- 
mocracy. 
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CHAPTER VI. 

THE IDEA OF REPRESENTATION IN A DEMO- 
CRATIC STATE— PARTY GOVERNMENT. 

THE history of representation shows that it 
first came into existence as a substitute 
for an impossible or difficult personal exercise 
of power by the freemen. It was a device or 
institution founded upon their conceded right 
to debate and consent concerning matters of 
interest to themselves. When they were un- 
able to exercise this right personally, dele- 
gates were chosen. In many of the assem- 
blies of estates, which were the forerunners of 
our modern parliaments, such delegates sel- 
dom had much, if any, independent power, but 
were either bound by instructions or compelled 
to ask for them in unforeseen cases. Their 
character was more nearly that of ambassadors 
than of representatives, according to the mod- 
ern conception of the function of the latter. 
National representative assemblies existed for 
a long time before the now prevalent notion 
of the character of a representative became 
established. 
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At the beginning of representation the rep- 
resentative was regarded as nothing more 
than an agent for his class or borough. His 
authority embraced but little besides consent- 
ing to money grants, and petitioning the king 
for the redress of particular grievances, for the 
most part local or personal. How this power 
gradually grew into a power of general national 
legislation is well known. With its growth 
there arose a new and broader conception of 
the function of the representative, according 
to which he was bound to act for the nation at 
large. He was no longer regarded as chosen 
for a class, order, estate, a borough, or for any 
particular constituency or district, but for the 
entire state. He was no longer to be a mere 
mouthpiece, but an independent, deliberating 
and deciding power, acting to promote general 
interest; and where representative institutions 
grew strong the legislative power of the state 
passed into the hands of assemblies of such 
delegates. Thus by a process of natural and 
gradual development representation attained 
that which Lieber has termed its ^^socializa- 
tiony This growth of parliamentary or repre- 
sentative institutions was but a result of the 
consolidation of the state, of a widening popu- 
lar power, and of a diffused* and vigorous 
public opinion. 

It was in the nature of things, however^ i 
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for such a power and opinion to be reflected 
in the legislature, and for the representative 
bodies to become simply its manifestation and 
organ. Such bodies thus became the main in- 
struments through which the electors exercised 
their rights to intervene in government and 
control public affairs. The right of the voters 
to instruct the representative, and to require 
pledges from him as to his action, still remains 
to some extent a topic of dispute ; but the 
modern and firmly fixed idea of representation 
is, that it is but an instrument and a means to 
secure the best expression of the popular will 
for the control of the government. 

It is true that some writers even yet con- 
tend that the great merit of the device of rep- 
resentation is, that it enables the voter to name 
some one wiser than himself to pass upon ques- 
tions of state policy, he being assumed incom- 
petent personally to determine such matters. 
In the opinion of such writers, the voter should 
not seek for a representative to reflect his will 
and opinion, but ought to vote for the man 
best fitted for the general work of law making; 
but in practice we all know that such notions 
of representation are, in every free country, 
utterly discarded by the electors, and that 
they vote for representatives as instruments 
to carry out particular views, and choose them 
without regard to their general fitness for the 



48 DIRECT LEGISLA TION 

work of legislation. It will always be so 
where there is any vigorous political life in 
the electorate or choosing power, and the 
electors having any decided sentiments or 
opinions concerning public affairs will make 
their power to choose law-makers a means of 
giving effect to those opinions in the action 
of the legislative body. 

As a result of this we see the conception of 
a representative as an independent actor dis- 
appear to some extent both in practice and 
in theory. He ceases to be an independent 
power just to the extent that he is chosen to 
carry out particular policies, to effect certain 
ends, or to secure the enactment of certain 
laws. Aside from all such limitation of his 
power, he acts out his own will and must, from 
the nature of the case, be regarded as possess- 
ing an undefined authority, to be exercised for 
the general public good according to his own 
view of it. But every truly democratic elector- 
ate will, as a corporate body, have a wish and 
opinion concerning a number of questions of 
public policy, and will seek to control the gov- 
ernment in order to give effect to such wish 
and opinion as it may possess. When the rep- 
resentative becomes an actor for the whole 
state, he is still, from the mode of his choice, 
under obligations to act out some policy or 
opinion common to the majority of the elect- 
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orate, and he is universally so pledged when 
chosen. 

Just at this point appears the essential dif- 
ficulty, inherent in representation, of secur- 
ing conformity of the representative will and 
opinion to the electoral will and opinion. Or- 
ganized parties are the only possible device 
to overcome this difficulty, and they naturally 
arise in every country with representative in- 
stitutions. Party government is the normal, 
necessary outcome of purely representative in- 
stitutions, and there is no way to prevent rep- 
resentative government, pure and simple, from 
taking that form. Thus the representative 
again becomes, as to very important concerns, 
but the mouthpiece and organ of a will supe- 
rior to his own, precisely as in the estates at 
the beginning of representative government. 
The delegation of actual power to will and 
decide is defeated, since the real power is out- 
side the representative body, and subsists in 
that portion of the electorate constituting the 
dominant organized party. 

In no other way can a definite approach be 
obtained to that identity of opinion and will 
between the elector and the representative, 
which it is the purpose of the institution of 
representation — as conceived in a democratic 
state — to secure. Annual or frequent elections 
and short legislative terms, as well as organized 
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parties, are but contrivances to obtain the rule 
of public will in representative bodies. It is 
beyond all question that representation in dem- 
ocratic, and, indeed, in all states, is little but a 
device to carry out the will of the electing 
power, and that it is nowhere a mere delega- 
tion — ^without direction or trust — of all power 
to the representatives. 
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CHAPTER VII. 

THE RULE OF THE NUMERICAL MAJORITY. 

IN every democratic state of modern times the 
tendency is to extend the electoral franchise 
to every adult male person not laboring under 
some such special disability as crime or pau- 
perism. It is generally, or rather frequently, 
claimed that every adult person — or at least 
every adult male — has a natural right to par- 
ticipate in government, unless specially dis- 
qualified. If the claim of ethical right is not 
pressed, the policy and necessity of so extend- 
ing the franchise is usually conceded. The 
democratic state rests upon the assumption 
that government ought, from considerations 
either of right or policy, or both, to be founded 
upon the consent of the people, meaning by 
the term people^ a political or electoral people 
constituted on the principles before stated. 
The democratic constitution of the state, as 
now almost universally conceived, ignores all 
devices to create distinctions between electors, 
such as giving to some a plurality of votes, or 
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otherwise classifying them, and demands equal 
electoral rights for all; for the equal distribu- 
tion of political power among the voters is the 
result sought, to the end that the dominance of 
the popular will in the action of the govern- 
ment may be attained. It logically follows 
that this equality of electoral or political power 
must be worked out by forming equal electoral, 
or representative districts, so far as is practi- 
cable, for in no other way can the equal power 
of the voters to intervene in the government by 
the choice of representatives and other officers 
be secured to them. 

The notion of resting power upon the consent 
of a political people, endowed with equal elect- 
oral rights, exercised within equal electoral 
areas in point of voting population, logically 
results in the rule of giving the power to con- 
trol and decide to the numerical majority of the 
electorate, at least so far as ordinary law mak- 
ing is concerned. Rather we may say that such 
mode of proceeding is but an application of the 
rule that the numerical majority of the elector- 
ate must govern. We are now speaking of a 
unitary state only, as a different rule may well 
prevail in the case of a federal commonwealth. 
Certain it is, that the democratic idea now gen- 
erally accepted in Europe and America, de- 
mands for the democratic state the constitu- 
tional organization above indicated, and that 
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idea is everywhere actively at work to mould 
the machinery of government in accord with 
the forms above mentioned. Broadly speaking 
we may say, that in a democracy the problem 
is simply to settle the constitution and frame- 
work of the government so as to give the pre- 
ponderance of political power, in all the ordi- 
nary action of such government, to the numeri- 
cal majority of the electorate of the state. 
The permanent spirit and tendency of every 
democratic country works constantly for this 
consummation.* 



*The intelligent reader will, we hope, understand that 
in the above we do not mean to express any view of our 
own touching the principles that ought to be observed in 
granting the franchise to vote. Of course such franchise 
should be general, but need not be granted without some 
test of fitness. 
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CHAPTER VIII. 

THE DEFECTS OF REPRESENTATION. 

IN democratic countries the representative 
machinery is generally organized with a 
view to give the preponderance to the numeri- 
cal majority, and therefore equal electoral dis- 
tricts, so far as may be, are usually constituted. 
A majority or plurality of voters in each dis- 
trict returns one or more representatives. The 
result is that any association, or combination 
of voters, or any political party able to con- 
trol enough of the electors to name a majority 
of the representatives creates the law-making 
power of the state. If representatives are 
chosen by a general ticket, the success of the 
dominant party is only more sweeping, and 
the opposition is wholly deprived of any voice 
in the representation. 

Nothing certain is attained by this mode of 
naming the representatives, except that the . 
phase of party opinion held at the moment 
of election by the electors choosing a repre- 
sentative majority has a chance to become 



B Y THE PEOPLE, 55 

dominant in the government, and it generally 
so results. Such body or combination of elect- 
ors may be a majority of the whole number of 
the electorate of the state, or it may be a less 
number than that. It matters not whether the 
representation is chosen by a general ticket, 
making the entire country a single election 
district, or by a majority or plurality in small 
districts. In either case the sense of the coun- 
try can only be taken — and that indirectly, and 
indefinitely, too — upon one or at most a few 
questions; and, indeed, it often happens that 
there is no clear identity of opinion between 
the electorate and the representation of the 
state upon any subject at all. 

This defect in representation has given rise 
to a number of proposed remedies in the form 
of minority, personal, and proportional repre- 
sentation. But upon a little reflection it will 
be noticed that no matter how the election of 
the representation may be organized, only cer- 
tain phases of opinion can be represented in 
the chambers, and the fact remains that it is 
impossible fully and clearly to take the sense 
of the electorate of the state, as a body and 
as a whole, by any mode of representation 
that can be devised. It may be so organized 
as to secure the electors a representation touch- 
ing several questions or opinions, rather than 
one or a very few, so that there may be more 
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diversity of view and more debate in the repre- 
sentative chambers than can exist under the 
methods now prevailing; but that is the ut- 
most that can be attained by representation. 
If a clear expression of opinion from the elect- 
orate concerning any specific question or pol- 
icy is desired, it must be submitted to it as a 
single, entire body, and in the form of a single, 
specific proposition for debate and decision. 

Representation as a mode of giving expres- 
sion to the electoral will is incurably defective, 
and it must almost always result, under any 
form of it, that the will and opinion carried out 
by the representation is that of the chambers 
rather than that of the country ; and it is cer- 
tain that there can never be any sure guar- 
antee that it is otherwise. We assume the 
desirability of making an equal distribution 
of electoral or political power, so as to place 
each voter upon an equal footing, and secure 
to each an equal voice and power in the state ; 
and we also assume that the object to be at- 
tained by a democratic constitution of the 
state is to give effect to the will and opinion 
of the electorate of the state, as a single cor- 
porate body. Beyond all dispute, this cannot 
be done by splitting up the electorate of the 
country into sections, located within specified 
election districts or areas, and giving to some 
numerical proportion of the voters in each 
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district or area a right to choose a given num- 
ber of the representatives of the whole state. 

Nor can the sense of the electorate as a cor- 
porate body be any better determined by giv- 
ing to any and every group of persons, compe- 
tent in number to name a representative, the 
right to do so without respect to their location 
territorially ; for that might only result in giv- 
ing to a large number of separate and diverse 
sections or divisions of the voters a representa- 
tion, and thus destroying all unity in the legis- 
lative halls. It is not the representation of 
a number of arbitrary districts or territorial 
bodies or corporations that ought to hold the 
power of the state, but the numerical majority 
of the whole electorate. Of course we here 
speak of giving effect to the definite, ascer- 
tained opinion of the electorate on specific 
policies or measures. To ^iwt, them, as a 
single body, the right to choose between two 
parties — as by naming a general ticket — would 
produce one-sided and tyrannical action on the 
part of the government ; for the object of the 
existence — or at least the necessary result — 
of party organization is the concentration and 
union of power in certain leaders. The rule 
of a party is something that ought to be got 
rid of. 

Dividing the electorate into sections or dis- 
tricts has another evil result : namely, it gives 
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to small bodies of voters a chance to hold a 
balance of power between parties, and a few 
votes may thus change the character of the | 

representative body, and cause party power 
to sway violently from side to side. Under 
such arrangements, representatives must often 
pledge themselves upon a number of specific 
questions, of small importance usually, but of * 
great interest to a few, and it may happen that 
on such questions the chambers do not rep- 
resent public opinion at all, and that conse- 
quently laws are often made for which the 
people are not ripe. 
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CHAPTER IX. 

DIRECT GOVERNMENT INSTEAD OF REPRE- 
SENTATION. 

MANY democratic writers, considering rep- 
resentation as a device designed to trans- 
fer from the electorate to the representatives 
the entire power of will and action, have con- 
demned it on theoretical grounds as a neces- 
sary negation of democracy or government by 
the people. Rousseau said that the sovereign 
— that is the electorate — in a democracy was a 
collective being and could only be represented 
in person. Will, he said, could not be rep- 
resented. History, however, shows that the 
democratic spirit utterly rejects this idea of 
the delegation of all power of opinion and ac- 
tion to the representation, and invents con- 
trivances intended to make the latter reflect 
the opinions and do the will of the electorate. 
But the theory of direct government, in 
some form, has never been without advocates ; 
and the idea that all laws should directly or 
indirectly be consented to by the people has 
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been the contention of a multitude of political 
writers in modern times. A number of the 
Girondist leaders of the French Revolution 
suggested modes of carrying out this idea, but 
they and all their hopes and schemes perished. 
In more recent times Rittinghauser in Ger- 
many, Victor Consid^rant in France, and a 
number of writers in England have advocated 
the claims of direct government, to say noth- 
ing of the Swiss statesmen and publicists who 
have put it in successful practice in that land 
of immemorial freedom. The direct govern- 
ment which has so often been condemned, has 
been some form of it which contemplated the 
general meeting of the people for discussion 
and decision in mass, after the fashion of the 
ancient democracies. But that form of it is 
not the best, nor is it practicable in a great 
state. There are other modes of giving ex- 
pression to the electoral will which are not 
open to any of the objections which have been 
urged against the methods of the primitive 
democracy. Rousseau perceived the impossi- 
bility of the ancient form of democracy in 
modern states, and believing it to be the only 
really free government, deplored the impossi- 
bility of establishing freedom in our modern 
world. 

But all that we now wish to do is to call 
attention to the fact that it has often been 
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disputed that representation is the best means 
of expressing the popular will. Indeed, it has 
often been contended by able men that it is 
unfit for that purpose. 
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CHAPTER X. 

CHOOSING BETWEEN PARTIES. 

IN all countries where representation is the 
sole authoritative means of expressing the 
public will, political parties arise, because per- 
sons desiring to accomplish a political object 
must get control of the government, and as- 
sociation, combination, and concert of action 
become necessary to accomplish that end. 
A party is but a combination of persons to 
control the action of the government on a 
given point or points, and when it obtains 
control of the powers of the state it is, for 
the time being, the real sovereign. The divi- 
sion of power between different governments 
within the commonwealth, the separation of 
government into departments, the creation of 
second chambers, and all devices for prevent- 
ing the abuse of power by dividing its exer- 
cise in order to force concurrent, instead of 
sole, action on the part of the powers controll- 
ing government are all, in a great measure, 
defeated by this creation of an extra-constitu- 
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tional power, which must, from the very neces- 
sity of its being, become the real government, 
and convert the actual constitutional organs 
of the state into its mere instruments. 

\Thehistory of parties in all free govern- 
ments reveals the same process of develop- 
ment. Rival corporate organizations arise and 
contend for the possession of the powers of 
the state. They assert a necessity for their 
own continual and perpetual existence from 
their very beginning, and each claims to be 
the representative and champion of enduring 
principles. A corporate spirit, a species of 
personal self-consciousness arises. That strong 
tendency of association whereby some classes 
of men become bound to one another, and 
imbibe a spirit of hostility to opponents, as- 
serts itself with immense force. The power of 
control and decision, at some point, must be 
vested in certain persons, in every human or- 
ganization, and party leadership or supreme 
power — an arbitrary and intolerant force — 
within the organizations is thus evolved. In 
those leaders is practically vested the power 
to subjugate all the official agencies of the 
state to their will, so that such will becomes 
that of the state, and government by the peo- 
ple is only a fiction instead of a fact. The 
leaders of parties frame all political issues, 
declare all party policies, name all candidates 
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for office, and the electors but choose between 
the rival organizations. But that is no more 
than a power to say to which oligarchy of 
managers or " bosses " they will confide the 
control of the state. 

Under such a system the party leaders do 
not need to consider public opinion, further 
than its approval or consent may be necessary 
to secure the adoption of their avowed pur- 
poses, and the election of themselves to power. 
But great and important as is this power of 
ratification or rejection of party programmes, 
and party leaders, on the part of the voters, 
it leaves them without any real, positive polit- 
ical initiative, and limits them to a sort of nega- 
tive action. A choice at the elections between 
corporate parties is all that they possess, and 
this not only does not involve, but actually 
excludes all expression of opinion on the part 
of the voters, unless the contending parties 
represent clearly defined conflicting policies on 
specific questions, or really stand for perma- 
nent diverse views and tendencies. The con- 
tention of the parties for the favor of the 
electors assumes the fact of the existence of 
one or the other of these supposed cases. On 
no other assumption can the existence of party 
be for a single moment justified. 

But so far as representing a clearly defined 
line of action on specific measures of policy is 



BY THE PEOPLE. 66 

concerned, we cannot recall a single case in the 
history of the United States where any great 
national party has done it. How vague and 
undefined are the so-called " issues ** at our 
elections. It is a great subject of contention 
upon those occasions to determine what they 
are, and when the election is over the dispute 
is as to what opinion has really been expressed 
at the polls. 

Party declarations of principles are mainly 
intended to delude and mislead the people, and 
are framed to avoid rather than formulate 
issues and policies. In 1832 the veto of Jack- 
son made a tolerably clear issue concerning the 
re-charter of the United States Bank; but at 
every other presidential election nothing more 
than some general policy, not very clearly de- 
fined, was passed upon. Some one has said 
that no important political event ever took 
place in this country because the people delib- 
erately predetermined and willed it. Our great 
party presidents, Jefferson and Jackson, did 
not even consult their party as to the leading 
measures of their respective administrations, 
but always'forest^lled, and, in advance, deter- 
mined party policies as to specific measures 
and laws ; and so far as such measures and laws 
have ever been drawn in question or debate at 
our national elections to affect the fate of 
parties, it has been after the leaders procured 
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a 

their enactment, expecting to obtain the con- 
currence and support of the party. But to 
endorse or condemn a law after its conception 
— and consummation possibly — or while it is in 
course of execution, usually presents an issue 
which is complex, and which is often compli- 
cated with many other considerations than the 
naked merits of the original questions. 

But as our parties scarcely ever attempt to 
present a defined policy as to specific measures, 
and as we are without any constitutional ma- 
chinery to determine the sense of the voters 
respecting them, we need not dwell upon this 
point. In very broad and general terms we 
may say that conflicting views and tendencies 
respecting political action, which present princi- 
ples that require long controversy among the 
people for their settlement, have divided the 
English and American people into two divi- 
sions or parties, with policies corresponding to 
diverse political creeds and principles, so that 
the elector could, in a measure, forecast their 
action when in power, and foresee, more or less 
clearly, how they would deal with new ques- 
tions which might arise and call their princi- 
ples into play. The task set before the voters 
in both those countries is merely to choose 
between the parties according as he may ap- 
prove or disapprove of their general tradi- 
tions, tendencies and spirit ; and in this mode 
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alone can he, by his vote, declare a conviction 
respecting public affairs, and give it practical 
political effect. 
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CHAPTER XI. 



THE EVILS OF PARTY. 



THE mode of acting through parties alone 
is attended with some special evils. The 
parties absorb nearly all political life and action 
in contentions with each other, or in struggles 
within their ranks to control their policies and 
machinery. No public career is open to any 
one except through a party, and all public life 
becomes partisan. No important measures can 
be brought before the public for action and de- 
cision except through a party, and then party 
spirit precludes all free, impartial discussion. 
The division of the state into two permanent 
hostile camps prevents the development of a 
true public spirit, and substitutes for it a party 
spirit so strong that the sentiments proper to 
those who are members of a common country 
often melt away; the unity of -state life is in a 
measure destroyed and dissolved, and party 
is elevated above country. Multitudes of vo- 
ters come to feel that their first duty is to 
party, and that it is only by serving party that 
they can serve their country. 
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Rival organizations and opponents soon 
come to be regarded as public enemies. The 
struggle between the parties is to pull each 
other down, and endless malice, falsehood, and 
bitterness follow. All real and true independ- 
ence of speech and action is destroyed; the 
success of the party is too important to be 
imperiled by dissent or criticism! The party is 
almost necessarily turned into an instrument 
for office-seeking and office-getting, and ques- 
tions are not taken up and considered in the 
spirit of truth, and to solve and settle them, 
but to agitate the people and thereby get office 
and power. The desire for power warps the 
conduct of party leaders, disconcerts and often 
utterly defeats all attempts to procure honest 
party action. Party purposes prevail instead 
of public purposes, and party becomes an end 
instead of a means. So strong are the objec- 
tions to party government that its entire aban- 
donment has often been urged; but the mer- 
cenary forces within the parties forbid their 
voluntary disbandment, and experience shows 
that the mere struggle for office, and for power 
and its emoluments, will of themselves cause 
parties to form, and that the attachments and 
antipathies generated by conflicts may long be 
used by ambitious men as a means of party 
strife. 

Those sentiments tend long to outlive the 
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occasions which called them into life, and new 
tenets and so-called issues are constantly 
being invented to keep the parties vigorous 
and active, while the men of convictions and 
principles in parties are often elbowed out 
by the professional jobbers and office-seekers. 
Parties fear powerful influences too much to 
offend them, no matter how necessary and 
just it may be to carry measures distasteful 
to such influences. The United States Bank 
subjugated the Whig party, and the slave 
interests for many years trammeled the action 
of the Democratic party; and to-day neither 
great party in the United States will offend 
any great monied interest. Such initiative 
as a party can have is necessarily with a few 
leaders, who are often the most active, the 
most passionate, ultra, and intolerant men 
of the whole party, so that the real justice, 
wisdom, conservatism, and forethought that 
may dwell in the rank and file of a party fre- 
quently get no fair expression, and the tend- 
ency of the party government is, therefore, 
often to extreme and one-sided action. 

But the personal struggle for office and 
power cannot be separated from the contest 
for principles and policies. Leaders of party 
are always availing themselves of the exist- 
ence of certain feelings and interest in the 
community as a means of party strife. How 
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many of the agitations and issues of our 
politics are mere bids for party strength, 
and devices to make party capital? How 
many of the laws of our partisan legislative 
bodies are of the same character? Well did 
Benton say, when opposing the repeal of the 
Missouri compromise, that the "troubles of 
the country arise from its uneasy politicians," 
and that " its safety depends upon the tran- 
quil masses/* That was a measure, as he 
truly said, asked for by no part of the peo- 
ple, and like so many others of our history 
it was but a move in the great game of party 
power. Under party government all repre- 
sentation is party representation, and its con- 
stitution rests with those who control those 
first or primary meetings of the parties which 
are the real springs and sources of power. 

A party can never get credit for honest 
action with the whole people, and a party 
government is always the subject of system- 
atic attack by nearly half the citizens. The 
organization of opposing enduring parties, is 
the organization of discord, and imports an 
anti-social principle into the policy of the 
state. We do not deny the fact that par- 
ties often represent public aims and convic- 
tions, and it is probably true, that such or- 
ganizations are necessary under any mode 
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of forming and finding the public will. Per- 
manence is asserted for them, however, when 
they ought to be treated as transitory, and 
their action is extended to subjects and of- 
fices which ought not to be brought within 
their vortex. The growing intelligence and 
independence of the voters, may, in time, cor- 
rect such abuses and perversions of party, but 
no power can ever make the machinery of a 
party the best mode of forming and express- 
ing the public will. Other modes, tending to 
mitigate the evils which we have described, 
may be combined with the action of party 
through its peculiar organs, and then it will 
be easy to remedy the prevailing perversions 
and abuses of party organizations, and prevent 
them from overshadowing the state itself. 

A very able writer, Frederic Harrison, has 
recently spoken in strong terms of the growing 
evils and dangers of party in England. " As 
practiced with us*' says he, "the organization 
of party tends to crush and stifle the free play 
of public opinion. Thus, as the whole energy of 
our day runs into parliamentary channels, and 
is organized with military discipline to secure 
party victories (and the same thing is even 
more conspicuous in the United States), the 
free formation of public opinion is almost as 
difficult as under the despotism of a czar or a 
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Napoleon." Does not such a condition of 
things present an almost fatal obstacle to the 
workings of democratic government? Is it 
not necessary to seek a remedy? 
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CHAPTER XII. 

THE REPRESENTATIVE A PARTY INSTRUMENT. 

WE do not believe that direct government 
should be discarded, and representation 
and party government accepted as the final 
form of democracy. We have alluded to the 
tendency to form equal electoral districts with 
a view to give each voter equal power in the 
government. Where the representation is a 
party representation only — and that is always 
the case now — equality is usually destroyed by 
so arranging the election districts as to give 
one of the parties an undue advantage over the 
others, and all the schemes for minority and 
proportional representation only seem to aim 
at providing an equal party representation, 
according to the numerical strength of the 
different parties. Equality of power on the 
part of the electors requires some different 
form from this. 

When representation first arose it was sim- 
ply a sort of direct government at second 
hand, if the expression may be allowed. The 
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representative was only a sort of special agent 
with limited functions and specific directions, 
and was often bound to refer for instructions 
to those who sent him. The socialization, or 
nationalization, of representation, was a benefi- 
cent development of a necessary institution, 
for with the vast and increasing complexity 
and multiplicity of affairs in our modern indus- 
trial states, legislation is necessarily almost 
continuous. New relations with their peculiar 
rights and duties are always arising, and the 
state must interfere to adjust them, even if 
government be restricted to its primary and 
essential function of preserving and enforcing 
equitable action between the members of so- 
ciety. Much delegated power of legislation 
must therefore exist, but devices to secure 
the enactment of laws conforming to the popu- 
lar will are not for that reason out of place, 
even if the electors do not care for any initia- 
tive or direct interference in affairs. 

But, even since the representative came to be 
regarded as bound to act for the whole coun- 
try, we see him turned into an instrument, and 
expected and even morally compelled to act 
with a party, and be an exponent of some 
doctrines or views held by his party, whose 
members throughout the country are in a 
sense his real constituents. He is chosen by^ 
and therefore for^ the party, which body is 
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supposed to be charged with the special care 
of the welfare of the country. Thus, through 
the action of the institution of representation, 
the direction of government is again placed 
with the people, but as a corporate person, 
instead of as estates, classes, orders, or corpora- 
tions merely, as at the first ; but the direction 
is necessarily exercised through the agency of 
voluntary organized parties. The entire elec- 
torate, as a body, is supposed to intervene in 
legislation, but through instruments. 

Not a few writers have condemned this 
result as but a revival in changed form of 
the ancient democratic direct government, 
supposed by such writers to be a bad govern- 
ment, and they have deplored the existence 
of a disposition on the part of the electors 
to control the policy of the government by 
action at the polls ; but such consequence can 
only be prevented by arresting the growth of 
a popular interest in public affairs. 
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CHAPTER XIII. 
THE SWISS DEMOCRACY. 

ONE country in Europe has never lost its 
primitive free institutions. We allude to 
Switzerland, a country whose institutions were 
made a special study by Grote, because, as he 
said, it was a " miniature of all Europe." Free- 
man, Laveleye, and others have also called at- 
tention both to its cantonal and federal insti- 
tutions as rich in lessons of political instruc- 
tion, and the first-named authority has spoken 
with some degree of scorn of the blindness of 
our modern publicists in so much neglecting 
the study of them. In certain of the cantons 
general assemblies for law making have existed 
from primitive times, and in others, as Geneva, 
where they fell into desuetude and were dis- 
placed by other bodies, the claim of a right to 
them never wholly died out and was often 
asserted. The democratic movement in that 
country has taken the direction of the full es- 
tablishment of direct government in a form 
fitted to a nation spread over a large territory. 
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A popular franchise and representative institu- 
tions were not enough to satisfy the Swiss. 

May, in his " Democracy in Europe," thus 
sets forth the ideas upon which this movement 
rested: "They (the Swiss) were still jealqjus 
of the plenary powers of their delegates. Rep- 
resentatives, it was urged, may be deceived or 
corrupted ; they may betray their constituents 
or exceed their powers ; they cannot be trusted 
to make laws absolutely binding upon the 
whole people. It is for them to deliberate and 
mature laws for the government of the state ; 
but it is for the sovereign people to approve or 
reject them. In a monarchy the king signifies 
his royal assent or veto to the laws agreed 
upon by his parliament; in a republic this 
supreme right is reserved for the sovereign 
people." 

The great awakenings of the democratic 
spirit in Europe, attendant upon the revolu- 
tions of 1830 and 1848, gave such an impetus 
to the cause of direct government in Switzer- 
land that every canton at length established it 
in some form, except that of Freiburg. In 
1874 a revised federal constitution incorpo- 
rated the veto or referendum in the federal gov- 
ernment of the republic. All federal laws and 
federal orders, not urgent in character, must 
be submitted to the voters for approval or re- 
jection, if such course is demanded by thirty 
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thousand active citizens — voters — or by eight 
cantons. In some of the cantons a specified 
number of the voters have the right of initia- 
tive^ as it is termed ; that is, they can lay a bill 
before the legislative body, which is thereupon 
bound to consider it. In some the full or 
"obligatory" referendum^ as it is called, is in 
force. By that all general laws and regulations, 
without exception, must be submitted to the 
people. In others, however, a submission to a 
popular vote takes place only upon the request 
of some specified number of electors ; while in 
others still the referendum is limited to laws of 
a certain character. 

The partisans of the referendum claim that 
nothing in the character of the government 
is changed by it, except that the representa- 
tive bodies cease to be omnipotent, and that 
the appeal to the people, and their power to 
refuse or sanction laws, are equivalent to the 
acts of a council of revision over the proceed- 
ings of the representatives, and prevent the 
adoption of all extreme measures. Hasty and 
excessive legislation, and the passage of laws 
not in accord with popular opinion, are pre- 
vented. 

But above all the majority is clearly ascer- 
tained ; the formal, regular appeal to the peo- 
ple is substituted for the informal, irregular 
one. ** If, after all," says Laveleye, "the ma- 
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jority of popular voices is to hold the reins 
of government, why not establish at once the 
system in force in Switzerland? It must be 
frankly admitted that universal suffrage is a 
mere decoy, and that nations who have adopted 
it do not contrive to see their wishes fulfilled. 
The representatives often embark in foreign 
expeditions or experiments, increase the army, 
borrow loans, and levy taxes ; the people groan 
and complain, and now and then a revolution 
ensues. This makes new expenses, but noth- 
ing is altered. The house, miscalled represent- 
ative, does not at all represent the wishes of 
the electors. The only real method for this 
to be absolutely, fairly manifested, is by the 
referendum'' 

It. is made certain by this mode of action 
that all laws emanate from the majority, and 
even if some useful progress is prevented, a 
vast mass of abuse and excess is avoided. 
Laveleye, in an article in an English periodical, 
very fully reviews the actual working of the 
referendum in Switzerland, both in the confed- 
eration and the cantons, and says: "On the 
whole, it has shown itself economical, adverse 
to centralization, to strong power, and to heavy 
outlays, and consequently hostile to what is 
called Jacobin or radical policy." He further 
points out that the actual working of the sys- 
tem is such that radicals have discovered it to 
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be a counter revolutionary institution, and that 
conservatives, changing their first opinion of 
it, " praise it to the skies and consider it their 
harbor of refuge." After detailing the result 
of the voting upon a large number of federal 
and cantonal laws he adds that the referendum 
has not justified the objections that were made 
against it ; that it calms instead of excites 
revolutionary passions, " because the wishes of 
the majority are so clearly manifested that the 
minority have neither the right nor the desire 
to oppose them." He closes his review by say- 
ing that "if liberty and democracy succeed in 
maintaining themselves and in preserving us 
from Caesarism, it is quite certain that the de- 
sire of the people to take the reins of govern- 
ment into their own hands will manifest itself 
more and more as they become better educated 
and realize more thoroughly the close connec- 
tion which exists between legislation and their 
individual interest. 

" When this time arrives direct government, 
in one or other form, will be introduced. Switz- 
erland, which takes the lead in democratic re- 
forms, has shown us the way to such a consum- 
mation. If the people's will is to be obeyed, is 
it not far better that it should be peacefully, 
regularly, and legally demonstrated by a gen- 
eral ballot, as in the Swiss cantons, rather than 
with tumult and indecisively in meetings, pro- 

6 
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cessions, and street demonstrations, as in Eng- 
land, or, worse still, in bloodshed and strife, 
as in Ireland, between nationalists and Oran- 
gists? If the masses of the population be called 
upon to vote laws, they will either educate 
themselves or be educated ; and, in either case, 
true civilization, which consists in the dififusion 
of enlightenment and of equitable and just 
ideas, would be benefited, and at the same time 
Tocqueville*s maxim, so full of deep thought, 
would be realized, * Extreme democracy pre- 
vents the dangers of democracy.' " 

In addition to federal and cantonal provis- 
ions for self-government, many Swiss districts 
always retained direct government, although 
in some cases the voting population numbered 
thousands and assembled in a primary meeting 
to make laws.* 



*Since the foregoing was written the Swiss have intro- 
duced the initiative respecting federal laws. See Appen- 
dix II. of this work. 
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CHAPTER XIV. 

THE IDEA OF THE DEMOCRATIC STATE. 

THE democratic state rests upon the idea 
that power properly exists only by the 
grant and consent of the people. All govern- 
mental authority in such a state is delegative. 
The political people are vested with the actual 
sovereign power, which they now, as a rule, 
exercise directly, in this country, as constitu- 
tion makers and framers of government ; after 
which, however, the same body of voters ap- 
pears as an electorate, acting in submission to 
their own permanent, fundamental law, exer- 
cising limited powers defined and regulated by 
it, and being, therefore, a body possessing 
qualified, and not absolute, authority. The 
electorate of one of our states may, in a sense, 
be deemed a department of the government, 
for it is defined and constituted by the funda- 
mental law, and ordinarily acts only by and 
under its authority. 

The ordinary action of the electorate, in our 
states, is limited to the choice of officers to 
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exercise governmental powers ; but we con- 
tend that constitutional forms should be pro- 
vided under which they can act directly in the 
work of ordinary or statute law making, as 
well as in the work of fundamental law making, 
or the framing of constitutions. Under the 
present conditions of modern life it is entirely 
practicable to vest the electorate with the 
power both to propose laws, and to consent to 
or to veto those made for them by legislative 
bodies. 

The democratic idea of the state is carrying 
all free nations to the goal of government by 
direct popular intervention and full popular 
consent, and the problem is, to provide the 
appropriate forms. In this work the oldest 
and most perfect democracy in the world has 
led the way, and nothing needs to be done by 
other democratic nations except to incorporate 
the Swiss modes into their constitutions, with 
such changes in details as need may suggest. 
Until we do this in our own country we shall 
neither fully realize the idea of the democratic 
state, nor enjoy all the advantages of the 
democratic form of government. 
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CHAPTER XV. 

THE POPULAR INITIATIVE AND THE POPULAR 

VETO OF LAWS. 

THE power directly to propose federal or 
national laws, as well as the power to 
dissent from those enacted by Congress, may 
well be vested in the people of the United 
States. With diffidence we submit the fol- 
lowing plan of direct federal legislation, which 
may be stated in the form of a proposed 
amendment to the Constitution of the United 
States. 

Section i. The persons within the sev- 
eral states, having the qualifications requisite 
for electors of the most numerous branch of 
the state legislature, may hold an election on 
the first Monday in October in each year, for 
the purpose of proposing the enactment of 
laws for the people of the United States. At 
such election any elector may deposit a writ- 
ten or printed ballot containing proposals of 
laws, each proposal embracing but one subject 
described by a short title designating the na- 
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ture of the proposed law; and if more than 
one proposal is inserted in any ballot, each 
of such proposals shall be separately stated. 
Any elector may, at such election, deposit a 
ballot upon which may be inscribed : ** Against 
all proposals of laws," or words of similar im- 
port. If at any such election a majority of 
the whole number of ballots cast in the United 
States shall contain a proposal for the enact- 
ment of. any particular law, the Congress, as 
soon as may be, shall pass a bill proposing the 
enactment of such law, which bill need not be 
signed by the President of the United States, 
but shall be submitted to the electors of the 
several states for approval or rejection, as is 
provided for in Section 3 of this article. 

Section 2. The power of the electors to 
propose laws under this article shall extend 
only to the subjects and matters expressly and 
specifically enumerated and mentioned in the 
Constitution of the United States as within the 
legislative powers granted by it to the Con- 
gress, and no law shall be proposed by the 
electors, or, if proposed by them, shall be en- 
acted by the Congress under this article, or if 
enacted shall be held valid by the courts, un- 
less clearly authorized by some one of such 
express and specific grants of power ; nor shall 
any such law be proposed, enacted, or held 
valid by the courts, unless consistent with a 
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strict construction of said grants ; but the elect- 
ors may propose the repeal of any law or of 
any part thereof. 

Section 3. The persons mentioned in the 
first section of this article may, at the election 
for proposing laws, vote upon laws enacted by 
the Congress ; or they may at a special election 
vote upon any law or laws specially submitted 
to them by the Congress ; but no law enacted 
by the Congress, without the direction of the 
electors, shall take effect or be in force until 
after its submission to the electors, unless the 
same shall contain a clause declaring it to be 
the sense of the Congress that it is not a public 
or general law, or that necessity, justice, or 
public policy requires that it shall go into force 
without the delay of submitting the same to 
the electors for approval or rejection, or that 
such law need not, on account of its nature, be 
submitted to the electors ; but no bill contain- 
ing any such clause shall be enacted into a law 
unless by the concurrence of three-fifths of the 
whole number of all the members of both the 
houses of Congress, and the yeas and nays of 
the members of both houses shall be entered 
on the journal of each house on the vote on 
any bill containing such clause as aforesaid. 

All bills shall be clearly entitled, and every 
voter at any election hereunder may vote on 
each bill by its appropriate title without speci- 
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fying in his ballot any reference to the subject 
of the bill, and by writing or printing opposite 
to the title of each bill the word Yes or No; 
but the vote on all of the bills shall be written 
or printed on one ballot, and every bill that 
shall appear to be approved by a majority of 
persons voting thereon shall be deemed and 
taken to be ratified and approved by the peo- 
ple, and shall go into force and take effect as 
may have been provided by the Congress.* 

Section 4. The legislatures of the several 
states shall make laws regulating all elections 
under this article, and shall prescribe the mode 
in which the result of the voting in such states 
shall be ascertained and certified to Congress, 
which body shall, by law, prescribe the manner 
in which the result so certified shall be ascer- 



*The mode of voting upon bills, proposed in the third 
section above, was suggested to us by the proceedings 
of the Massachusetts constitutional convention of 1820, 
which submitted to the voters of that state fourteen 
amendments at one time, to be voted upon separately — 
by number, however, instead of by title as above sug- 
gested. Under the above plan of voting upon laws, 
private and local laws need not be submitted to the 
people, nor, indeed, any laws but those of general in- 
terest. The power vested in Congress to enact laws 
without submitting them to the people could only be 
exercised under the check of a three-fifths vote, and 
the democratic spirit of the people would tend to deter 
Congress from depriving them of an opportunity of vot- 
ing upon bills exciting general interest. 
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tained, authenticated, and made public. All 
disputes concerning the voting within the sev- 
eral states shall be determined as may be pre- 
scribed by the laws of such states. 

It will be observed that under this plan the 
federal or national electorate for direct legisla- 
tion is the same as now exists under the Con- 
stitution of the United States for the choice of 
members of the House of Representatives. It 
is best, we think, to leave to the several states 
the power to prescribe the electorate, as it now 
exists in them. By the plan set forth above 
uniformity and system as to the federal elect- 
orate are obtained, in a mode fair to all the 
states. It is true the electorate in each state 
will have a power in the enactment of federal 
laws, proportioned, not as now to the popula- 
tion, but to the number of persons admitted to 
vote for members of the most numerous branch 
of the legislature ; but as the franchise in ques- 
tion is quite uniform and similar in all the 
states, such states will in fact have about the 
same relative power as they now possess in 
the House of Representatives. Each state, too, 
should have power to conduct the election, to 
determine and certify the result, as well as 
sole power to settle all disputes as to the result 
of her own voting. No central power can ex- 
ercise such authority so well, or so satisfac- 
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torily, as the several states, to say nothing of 
the danger of centering so much power at a 
single point. 

It is proposed to give to each state the 
power to determine its own electorate for the 
enactment of federal laws directly, but on a 
rule vitally affecting its own internal constitu- 
tion, so as to prevent abuse of the power in 
order to secure weight in the federal govern- 
ment ; and also to give to each state the sole 
power to express its own choice, while the en- 
tire result is determined by a numerical major- 
ity of the whole number of votes in all the 
states, counting heads only and not states at all. 
If it be thought best, a majority of the states 
also could be required ; we think, however, that 
the best rule of decision as to matters submitted 
to the control of the federal power is that of 
the numerical majority. The most perfect fed- 
eral government of ancient times, the Lycian 
confederation, gave to each city a power pro- 
portioned to its size, and the scheme worked 
well. In dividing the exercise of power be- 
tween two systems of government, such as our 
state and federal governments, the essential 
point is to avoid a serious disturbance of the 
balance between them, so as to render either 
one so weak that it sinks into comparative in- 
significance, while the powers of each should 
be so clearly defined as to prevent honest dis- 
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pute respecting the boundary line between 
them ; and a just and fair mode should also be 
provided for determining such disputes as may 
arise. 

The experience of our whole federal history, 
as well as that of other federal governments, 
clearly shows, that to give the states, as such, 
federal power, and to determine the federal 
sense by embracing the states, as such, in the 
count, is no security at all for the preservation 
of the jurisdiction of the several states. The 
federal House of Representatives, constituted 
practically on the principle of electing and 
deciding by numbers only, has never shown 
any more disposition to encroach upon the re- 
served powers of the states than has the Sen- 
ate, where practically the states, as such, are 
counted. We believe the time has never been, 
when the just authority of the states would 
not have been safer in the hands of a numeri- 
cal majority of all the people of the United 
States, acting under popular forms, than in the 
hands of the Senate, the Electoral College, or 
even, for that matter, the House of Represent- 
atives, while their action would have been 
more conservative, just, satisfactory and deci- 
sive than the action of the federal government 
as now constituted has ever been. 

As to that part of the scheme restricting the 
action of the people to laws consistent with 
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a strict construction of the Constitution, we 
only wish to say that we think that rule of 
construction to be the true one with respect 
to any government of confessedly enumer- 
ated powers, such as our federal government. 
Moreover, as a people only commencing to 
act through and by delegated governmental 
powers, we have not yet discovered the full 
use and proper scope of the written constitu- 
tion of government. We believe that in time 
the people will, under such constitutions, enu- 
merate all the powers of all their governments, 
federal, state, and local. When the doctrine of 
sovereign power in the people is understood 
and applied in its full meaning, all govern- 
mental power will be in fact but a delegated 
and express trust, and those exercising it must 
stand prepared to show clear warrant in terms 
for powers claimed ; and electorates acting as 
statute or ordinary law-makers will constitute 
no exception. A fit organ of the government 
to preserve constitutional action on the part of 
the different authorities of the state, and to 
restrict the exercise of all powers within the 
constitutional limitations, so as to preserve 
and enforce the permanent law as constituted, 
is a device not yet discovered; but we doubt 
not the constructive political skill of the future 
will disclose it when its necessity is fully un- 
derstood. Until such time we must allow to 
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the officers of the judicial department of the 
government the partial and incomplete exercise 
of that function as it is now possessed by them 
in the American States, under authority to re- 
fuse to execute unconstitutional laws. 

By our proposal the full initiative is given to 
the electors. All the impressions as to the 
novelty and impracticability of this scheme, 
which will first arise in the mind of the reader, 
will fade away before a little reflection. In 
almost every American state there are statutes 
giving to some specified proportion of the vot- 
ers or taxpayers the right to require certain 
local authorities to submit to the voters, for 
their action, proposals pertaining in some 
way to their local government. Such statutes 
merely provide for mandatory petitions, in cer- 
tain cases, to county, city, or township officers. 
We have not made search to find whether any 
statutes exist providing for petitions directing 
the enactment of specified regulations, but the 
principle and the mode of action would in such 
case be the same, in substance, as that which 
we have suggested. The proposed initiative 
is merely the extension to the state and nation 
of the mode of action by mandatory petition, 
in a form under which every interest and every 
class, wishing to make themselves felt, could 
combine and propose the enactment of such 
measures as might be desired by them. Little 
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more difficulty in practice would attend this 
than inheres in the action of a political conven- 
tion, or an association of some sort, in declar- 
ing their sense as to laws, in drafting resolu- 
tions, or in adopting a memorial. 

The details of laws need not be specified. 
The matter of a law can, in almost every in- 
stance, be expressed or indicated in a few lines, 
and the proposed ballot, with the direction 
printed upon it, would not differ much from 
the petition — so common — to legislative bodies 
to enact specified laws, or from the frequent 
and familiar resolutions or directions of such 
bodies to committees of their own number to 
report a bill of a specified sort. 

The purpose sought is to give to every sec- 
tion of opinion a chance to combine and act 
directly, and to intervene authoritatively in the 
government in the most direct manner, as soon 
as a majority can be secured for any specified 
measure. The tendency to political action, 
the desire to exercise power, the wish for re- 
form and change, the love of agitation, and 
all the multiform motives that move and stir 
men to action in public affairs, would lead to 
the formation of numerous associations — or 
parties — with their several proposals, put for- 
ward ui concrete, definite form, with a view 
to ascertain the sense of the people touching 
them. We have many associations with ob- 
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jects requiring political action, but now they 
can only talk to inert masses of voters, who, 
no matter how numerous they may be, are 
without constitutional forms or organs directly 
to express their will ; and the only way open 
to such associations is to agitate until a public 
opinion is created strong enough to compel 
one of the existing political parties to adopt a 
measure as part of its policy, or potent enough^ 
perchance, to move a partisan legislative body 
to action. With the full initiative, we doubt 
not, the voters, instead of dividing between 
two parties, as now, would be sorted and classi- 
fied into numerous groups, embracing in the 
aggregate a larger proportion of the voting 
population than can be drawn to the polls un- 
der existing modes; so that if a majority of 
all the ballots cast contained a proposal for a 
particular law, it would be certain that the 
popular will favored it. 

Nor need the form of the ballots or the nat- 
ure of the propositions to be voted upon be 
determined and made public by any pre-exist- 
ing machinery of government before the day 
of election; for the very necessity of getting 
a majority of all the voters would insure the 
widest possible publicity and discussion as to 
each specific proposal put forward by the dif- 
ferent associations. The different and distinct 
proposals would be like planks of a party plat- 
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form submitted to all the voters for months 
before the election, and would be discussed 
from a multitude of platforms and in a multi- 
tude of presses. Every voter opposed to new 
laws, or to any measures in contemplation, 
could give a general negative simply by voting 
a ballot, " Against all laws proposed." At all 
events a majority of all the voters desiring 
to vote would be requisite to initiate a law, 
and that would not differ from existing modes 
where the majority or plurality of those voting 
decides the election. 

All laws initiated by the electors would also 
have to be left to them, after enactment, for 
veto, and if upon a reconsideration they did 
not wish them, they could be rejected. Only 
a deliberate and matured public will could by 
this mode be enacted into law. As to general 
laws, enacted without the direction of the vot- 
ers, the reservation of a right to dissent would 
be a security against the enactment, which 
now so often occurs, of measures not desired 
by the people. Besides, all power for special 
instances and great and sudden emergencies 
would still remain with the Congress, under 
the power to put laws in force, in such cases, 
without waiting for the approval of the people. 
The full initiative is of much more importance 
than the partial one — merely suggesting a sub- 
ject for the consideration of the legislature — 
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or than the veto ; for the mere acceptance or 
rejection of a law arouses only a comparatively 
tame and listless movement, while the full 
initiative calls forth genuine political life in 
its fullest vigor. When public effort can, by 
means of association and the cohesion of those 
interested, control the government and make 
laws, such association and cohesion will cer- 
tainly be brought about. 

With the full initiative the most active po- 
litical effort would be made to get a majority 
for specific measures, and the control of a 
party, or the securing of a majority for it, 
would be a minor consideration. Parties, as 
we now know them, would be partially decom- 
posed, and the political elements would assume 
new forms. The electors could act upon each 
measure, question, or problem, as it arose or 
was presented, and the freest, widest, and most 
spontaneous political life possible in a great 
state would be attained. 

Intelligent readers will understand that the 
plan of direct voting herein set forth, in the 
form of a proposed constitutional amendment, 
is merely intended to illustrate, in concrete 
form, the ease with which popular federal law 
making could be introduced. Other modes 
could easily be suggested. The federal elect- 
orate, for instance, for initiating and voting 
upon laws, might be made to embrace all male 
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persons twenty-one years of age and upwards, 
who, by virtue of constitutional provisions, 
within the several states, should possess the 
elective franchise, without restriction upon the 
same ; or who should have the right, by virtue 
of the state constitution, to vote for members 
of both branches of the legislature. 

So, too, instead of prescribing a certain day, 
separate from any other election, for propos- 
ing and voting upon laws, that power might be 
exercised at the elections within the states for 
the choice of members of the House of Repre- 
sentatives ; and, at the time of general elec- 
tions, in the states for the years when no rep- 
resentatives are to be chosen. Also, as to the 
enactment of laws by Congress, without a sub- 
mission to the voters, it might be provided that 
a bill could be enacted into law by a simple 
majority or other vote without a reference to 
the people, if it contained a clause declaring 
that imperative public necessity required its 
enactment into law without the formality of 
a submission to the people; the same thing 
might be done in case of a bill containing a 
clause declaring that its subject was not one of 
general public attention. As a check upon the 
abuse of this power by Congress the President 
might be empowered to submit such bills to 
the people at a special election. 

Under the initiative and referendum the 
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presidential veto might well be dispensed with ; 
and we cannot but think that the popular veto 
would be a beneficent substitute for it. The 
effect of this in relieving our people from the 
excitement and corruption attendant upon the 
presidential elections need not be commented 
upon. 

Under the Swiss system all federal laws 
must be submitted to the people, if demanded, 
except such as are urgent in their character, 
and the Assembly decides whether the case 
is one of urgency or not. If the law is not 
declared to be of that nature it must be sub- 
mitted to the voters, provided thirty thousand 
voters or eight legislatures among the cantons 
demand such submission. It is thought by 
many who have studied the operations of this 
optional referendum^ as it is termed, that it is 
not so desirable as the obligatory reference of 
all laws not urgent. The agitation to get sign- 
ers to the petitions for a vote upon a law is 
thought to have an injurious and disturbing 
effect upon the subsequent discussions among 
the people, in case the Taw comes to a vote. 

The text of the Swiss law regulating the 
referendum will be found at Appendix I. of 
this work. By reference to Appendix II. it will 
be noticed that in 1891 the Swiss amended 
their federal constitution, providing for the 
initiation of federal laws. The initiative, by 
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means of what the Swiss call the Imperative 
Petition, has long been in force in most of the 
Swiss cantons. A statement of the nature of 
this petition will be found at Appendix III. 
Instead of this Imperative Petition we should 
prefer the initiative by ballot, as herein pro- 
posed ; and we also think that the reference of 
all laws, not urgent or unimportant, is better 
than the reference upon petition only. 
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CHAPTER XVI. 

ANOTHER METHOD OF INITIATING LAWS. 

THE plan we have suggested could easily be 
made applicable to the several states and 
to local bodies. We are not wedded to any- 
particular mode either of the initiative or of 
the referendum. We have merely sought to 
devise a method under which the electors could 
spontaneously combine and express their will 
without waiting for the action of a legislative 
or other pre-existing body. Such bodies would 
have at times an interest in preventing or ob- 
structing popular action, and there should be 
an initiative without their consent. To many 
it may seem more natural, however, to take the 
sense of the people as to initiating new meas- 
ures, by providing that a given number or pro- 
portion of voters may mandatorily petition the 
legislature for the submission of specific meas- 
ures to a popular vote, it being also made ob- 
ligatory upon the legislature to enact the law, 
if a majority voting upon the measure sub- 
mitted should favor it. Such a law, after be- 
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ing put in proper shape, might, if thought best, 
be submitted to the electors before taking 
effect. We should favor the latter mode, be- 
cause haste in legislation is a prime evil, to be 
avoided under all systems. 

Some persons would doubtless prefer the 
modified form of the referenduffty under which 
a petition, signed by some proportion of elect- 
ors, would be a pre-requisite to the submission 
of a law to a popular vote. Our own prefer- 
ence is for the obligatory reference of all gen- 
eral laws attracting widespread attention. As 
to our own particular scheme of the initiative^ 
many would no doubt consider it an improve- 
ment to require, in addition to a majority of 
all the ballots cast, that the number necessary 
to compel the enactment of a law should ex- 
ceed one-half of all the votes cast at any pre- 
ceding election within a term of years, as that 
would more certainly assure a majority of 
voices of the entire electorate in favor of any 
proposed law before its enactment could be 
made obligatory. 

But all this is but matter of detail which 
need not be further noticed here, our main 
object being to show the necessity and advan- 
tage of providing new modes for the formation 
and expression of the public will. Some of 
the small states would doubtless be unwilling 
to adopt a mode of enacting federal laws pro- 
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viding for counting the votes by heads instead 
of by states, or otherwise wholly rejecting the 
states as such in determining the result. As 
a defense of the reserved rights of the states 
their political equality is useless. That feature 
was embodied in the federal constitution, as to 
the Senate, as a security for the small states 
against the great ones ; but there has never 
been the least tendency towards a combination 
of the latter against the former, nor is such a 
thing at all probable, considering the fact that 
the small states are distributed throughout the 
different sections of the Union. The large 
states have always been fully as much disposed 
to defend the rights and powers of the states 
as the small ones, and it is likely that they 
always will be so disposed, for a large state is a 
more important and potent political force than 
a small one, and is both more able and more 
inclined to defend its power and dignity. A 
geographical division of the states has always 
been the tendency in the Union, and a deter- 
mination of the federal sense by heads alone 
would tend to correct the evils arising from 
this sort of partition. 

The close restrictions of a written constitu- 
tion, binding the electorate not less than other 
powers within the states, would not suit those 
who think that an absolute, simple, unre- 
strained democracy is the ideal form of gov- 
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ernment. But we are profoundly convinced 
that there is no hope for democracy unless it 
can be persuaded to forbear the exercise of a 
lawless will, to adopt permanent limitations 
upon governmental action, and to conform 
its action to a high standard of constitutional 
morality condemning all violations of the fun- 
damental law as flagrant breaches of trust. 
For that reason we would make the electorate 
no more than an ordinary law-making power, 
so far as constitutional questions are con- 
cerned, and would make it the duty of the 
ordinary legislative bodies to disregard the 
directions of the voters to enact an uncon- 
stitutional law. 

It would be well to establish many securities 
against the assumption and abuse of power. 
It is a melancholy fact that the great liberal 
statesman and historian, whose attachment to 
republican institutions led him to spend the 
best years of his life in writing a vindication 
of the great democracy of Athens, was, al- 
most at the close of his life, compelled in 
sorrow to avow : " I have outlived my faith 
in the efficiency of republican government re- 
garded as a check upon the vulgar passions of 
a majority in a nation, and I recognize the fact 
that supreme power lodged in their hands may 
be exercised quite as mischievously as by a 
despotic ruler like the First Napoleon." {Per- 
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sonal Life of George Grote, Page j 14..) His biog- 
rapher, Mrs. Grote, while noting some abate- 
ment of his confidence in free institutions, re- 
marks, however, that he never ceased to be a 
friend of republican government. She says: 
"All that he would admit in its disparagement 
was that republican institutions formed no 
more effectual safeguard against the abuse of 
power than monarchy, though he should prefer 
the former.** Ibid.^ Page 314.. 

For the consideration of those who may pre- 
fer what they may deem a simpler mode of the 
popular initiative than that proposed by us, we 
will formulate a different one in the shape of 
a proposed amendment to a state constitution : 

If one-fifth of the qualified voters of the State of 

, such number to be determined by reference to 

the highest vote cast at the last preceding general 
election in said State, shall sign a petition requesting 
the legislature of the State to take the sense of the 
electors of the State respecting the enactment of any 
particular law, it shall be the duty of the legislature to 
submit to such electors the question of the propriety 
of enacting such law. Petitions under this article 
shall describe all proposed laws by a title descriptive 
of the nature and objects of the law proposed, and 
shall state its main provisions in brief, general terms. 
If petitions by the requisite number of electors are 
presented for more than three proposals of laws, the 
legislature shall submit the proposals at a special elec- 
tion; otherwise they shall be submitted at the next 
general election in the State. 
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If at any election under this article a majority of 
the whole number voting upon any proposal of a law 
petitioned for shall favor the enactment of the law 
proposed, it shall be the duty of the legislature, at its 
next session thereafter, to enact such law, and submit 
the same to the electors of the State for approval or 
rejection, unless they believe the proposed law to be 
unconstitutional. If more than three proposals of 
laws are enacted they shall be submitted at a special 
election, otherwise at the next general election in the 
State. If a majority of the electors voting upon the 
approval or rejection of laws submitted under this 
article shall approve a law, it shall take effect and be 
in force as such, as may be provided by the legislature ; 
but if a majority so voting shall reject a law, it shall 
not take effect and be in force as such. Each pro- 
posal of a law petitioned for, and each law enacted by 
the legislature for submission, shall be submitted as 
separate propositions. 

All voting under this article shall be by ballot, the 
form of which shall be prescribed by the legislature. 
It shall also be the duty of the legislature to fix the 
time of all special elections under this article, to enact 
laws regulating all elections under it, and also all laws 
necessary to ascertain whether petitions presented for 
the proposal of laws are signed by the requisite num- 
ber of electors. Nothing herein contained shall be 
construed to restrict the legislative power as vested by 

the constitution of the State of until after the 

majority of electors shall have voted favorably upon a 
proposal of a law respecting some subject matter, 
after which the course of proceeding respecting the 
same shall be as herein prescribed. 

Connected with the above proposal as to the 

initiative^ a mode for submitting all general 
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laws to a popular vote should be prescribed. 
Under it, it is manifest that one-fifth of the 
voters could secure the enactment of any law 
favored by a majority of the electorate of the 
state. Of course some different proportion of 
the electors might well be required to submit 
a proposal, but we are inclined to think one- 
fifth about the right number. A petition, un- 
der this article, would be something more than 
a vague expression of an opinion ; it would be 
the first step towards enacting a law, and the 
signing of it would generally be the expression 
of a conviction. 

The real discussion and test of opinion would 
come upon the vote as to the propriety of en- 
acting a proposed law, while the right of final 
approval or rejection would settle the senti- 
ment of the community, prevent hasty, crude 
law making, and give such full power of recon- 
sideration that no law could be enacted under 
this method unless the public will really fav- 
ored it. At the same time the political feel- 
ings and energies of the electorate would have 
a free vent and a direct mode of manifesting 
themselves, that would result in a much wider 
and more intelligent political action than now 
exists. It has been remarked that the pro- 
ceedings in the British House of Commons are 
watched with far more interest by the voters 
of Great Britain than are the proceedings of 
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Congress by our people, because the former 
may result in a vote changing the ministry, 
and consequently compel an appeal to the 
electors. 

The possibility of being called upon to de- 
cide a question in debate, and to settle the 
issue between parties, gives to the voters a sort 
of personal interest in the proceedings of Par- 
liament, for the result may impose upon them 
a duty and confer upon them a power respect- 
ing the conduct of the government. If all im- 
portant law making took place either through 
the direct action of the people or only with 
their final consent, how much zest would be 
added to political action ; how keenly the pub- 
lic would watch and discuss the proceedings 
of our legislative bodies! It need hardly be 
observed that any legislature in the Union, 
possibly also the Congress of the United States, 
may take the sense of the people touching any 
matter of legislation whatever, before acting 
upon it. 

The matter of a law, its idea, principle, or 
policy, may be submitted to the electors when- 
ever it is thought desirable to do so, with a 
view to an expression of the popular will. 
The sense of the electors is thus often taken 
with respect to holding a constitutional con- 
vention ; and in view of the frequent attempts 
that have been made to submit enacted laws to 
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them for adoption or rejection, we wonder that 
the mode of proceeding referred to has not 
been more frequently adopted. Perhaps the 
first advances towards general direct legisla- 
tion in the United States will be made in that 
way, and there are some measures before our 
legislatures at every session, concerning which 
the people might well be consulted before en- 
acting them into law. If the custom of formu- 
lating the basic idea or principles of such meas- 
ures, in the shape of propositions to be submit- 
ted to the people for advice thereon should 
once become established, we should, to a cer- 
tain extent, have direct government without 
any change in existing constitutional forms. 

We hope that attempts will be made to es- 
tablish and make systematic this method of 
law making, as a preparation for more perfect 
methods of popular action, and as a great im- 
provement upon existing practices. We should 
prefer, however, a system under which the ap- 
proval of a proposed law would stand simply 
as the instruction of the electorate to their 
committee — the legislature — to enact a law 
which should be submitted to them, when in 
finished state, for approval or rejection. 
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CHAPTER XVII. 

NEW MODES TO FORM AND EXPRESS PUBLIC 

OPINION ARE NEEDED. 

MANY signs indicate that existing forms 
are not adequate to the proper and defi- 
nite formation and expression of public opin- 
ion and will. Some very eminent persons in 
England have so declared in very impressive 
terms. James Bryce, in an English periodical, 
says that the Reform Act of 1832 made the 
House of Commons the governing body, deriv- 
ing its power from the people, but leading 
them rather than being led by them. The 
people, he says, leave matters in its hands, in- 
dicating their general wishes, but not interfer- 
ing with details. He adds : 

** But of late years, while the credit and 
authority of the House of Commons have been 
waning, the participation of the constituencies, 
or of those who lead them, has become far 
more active and more constant. Every mem- 
ber is now closely watched, and called to ac- 
count for every vote and speech ; every night's 
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proceedings in Parliament are read next morn- 
ing at breakfast over the whole of three king- 
doms. Ministers, ex-ministers, and many other 
proftiinent men spend their vacations on the 
stump, defend their conduct and assail their 
opponents before a crowd of electors and non- 
electors, make declarations of policy not less 
important than those delivered within the 
walls of Parliament. All this has quickly be- 
come so familiar that we are apt to forget how 
new it is, and how many changes it must in- 
volve. General elections are becoming trials 
of strength, not so much between two parties 
as between two leaders. The Prime Minister 
and the Leader of the Opposition address 
themselves to the nation, and demand from it 
the renewal or the gift of power. If a Prime 
Minister is beaten he now resigns forthwith, 
without waiting for an adverse vote of Parlia- 
ment ; a constitutional trifle one may say, but 
a straw which shows how the wind blows. It 
shows that general elections are tending to be- 
come even as French plebiscites, or American 
presidential elections. 

"The nation chooses its ruler by choosing 
delegates whose main profession is that they 
will support a particular person, and holds 
them bound to do so until, or unless, they may 
honestly believe that it has changed its own 
mind, when they may, by carrying a vote of 
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censure bring about a fresh plebiscite. For- 
merly, the people chose their members, and 
left them to choose a Prime Minister; now 
they choose their members with a mandatfe to 
make some given man Prime Minister. Thus 
the Government of England is becoming a 
popular dictatorship ; although a dictatorship 
tempered not only by the right of interpella- 
tion in Parliament, and the right of free discus- 
sion everywhere, but also by the uncertainty 
of its duration. It is the consequence and the 
expression of the new principle of the sover- 
eignty of the majority of the people as op- 
posed to the old usage of the sovereignty of 
the majority of the House of Commons. The 
people can act only through instruments — 
they choose the Prime Minister as their in- 
strument.** 

Frederic Harrison, also writing in a recent 
English periodical, thus describes the situation 
in that country : 

" In old days questions were settled in the 
House ; now they are settled in the country. 
Then the debate really informed politicians, 
and brought to a question new and import- 
ant information. Now all this has been done 
in newspapers, in clubs, and in meetings, long 
before debate begins, and the debate is thus 
a formality and often a very tedious one. 
Formerly not a dozen members directed their 
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conduct in Parliament with a view to their 
constituents, whilst in form addressing the 
Speaker. Now all this is reversed, and the 
gallery over the clock is the cynosure of ambi- 
tious eyes, and the object of assiduous ha- 
rangues. There are now millions interested in 
the doings of. Parliament where there used to 
be thousands. There are now motives to in- 
duce a member to talk which never existed be- 
fore. The House of Commons is now a great 
public meeting, put en evidence in the most sig- 
nal way ; it is in some sort the final caucus that 
has emerged from a thousand local caucuses. 
It is tenfold closer to the people than it used 
to be ; and its activity, its industry, its curios- 
ity, and its loquacity are increased a hundred- 
fold thereby.'* 

The writers above quoted were not speaking 
with any reference to the matter considered 
now by us, but their delineation of the tend- 
ency of popular power in England — which is 
less democratic than the United States — is 
very instructive. The increasing power of 
public opinion in our land is familiar to all. 
The convention that framed our federal con- 
stitution sat with closed doors, and their de- 
bates were not published until many years 
afterwards. Their work was submitted to con- 
ventions in the states instead of to the people. 
Publicity of debate was unknown, or at least 

8 
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little cared for in the eighteenth century. The 
manner in which popular power has set aside 
the electoral colleges is well known. Presi- 
dential elections have become plebiscites be- 
cause of the desire of the people to intervene 
in the conduct of the government. Debate 
in Congress is for the country more than for 
the houses. Presidential aspirants seek to in- 
gratiate themselves with the masses, and pres- 
idential candidates and presidents and cabinet 
ministers have even ventured upon electioneer- 
ing tours, and addressed popular mass-meet- 
ings. 

The far-reaching extent of our party or- 
ganizations, with their branches in every ham- 
let and village, their machinery to reach every 
voter, and their canvass and census of voters, 
before elections, was not dreamed of by our 
fathers. The spectacle of the whole people of 
the United States meeting on a single d^yy 
after a long popular canvass, to express a will 
and opinion as to men and policies is one the 
like of which was never witnessed in any other 
age or country, and which could not have been 
anticipated when the presidential office was 
established. A new mode of taking the sense 
of the whole country is needed, however, to 
correct the evils attending our presidential 
elections ; one of these is the undue power of 
the so-called pivotal states in shaping party 
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policies and naming candidates. From that 
it also results that the election is virtually 
fought out in two or three states, with great 
attendant corruption and excitement. The 
widespread publicity of all political events 
through the medium of the press indicates an 
ever increasing interest in public affairs. Dis- 
cussion on the platform, as well as in the cham- 
bers, is addressed to all the electors. When 
Gladstone speaks, it is not merely to a constitu- 
ency, but to all the United Kingdom, and his 
words are read in a few hours by a multitude 
in every civilized country. The same may be 
said as to the speeches of our own great party 
leaders. 

It has been truly said that prior to the eight- 
eenth century the people, in a political sense, 
had no real existence in most European coun- 
tries. In fact, the entrance of the people upon 
the political stage, as a real power in govern- 
ment, dates from the revolution of 1789, at 
least so far as the Continent of Europe is con- 
cerned. 
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CHAPTER XVIII. 

GOVERNMENT MUST ACT OUT PUBLIC OPINION. 

AN able and liberal writer has thus defined 
the conditions of good government : . 

"The essential conditions of a good gov- 
^ernment are: that it shall be in accord with 
the general sentiments and traditions of the 
people ; that the rulers shall be unable to act, 
for any length of time, in opposition to the 
wishes of a majority of the people ; and that 
every class shall have the means of exercising 
as much influence over their rulers as will 
ensure a due regard to their several interests 
and a reasonable confidence that such interests 
are not neglected. These conditions are best 
secured by public opinion ; and if they be ful- 
filled, the will of the government is also the 
will of the people, which is, at once, the 
strongest and safest polity for a state." Mays 
Democracy in Europe, Vol, /., Page ^g. 

And Lieber, in his "Political Ethics,** says: 
" The government of a free state must act out 
public opinion. To do this two things are 
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necessary : first, it must know public opinion ; 
and, secondly, its action must be the regular 
action of society, not an irregular series of irreg- 
ular impulses/' The public opinion which he 
refers to is "the opinion of the community 
as a connected and organized body, the ulti- 
mate result of mutually modifying or counter- 
balancing opinions of men, who, as members of 
a community, mutually influence and depend 
upon one another." 

The same author also lays bare the defects 
of all existing means for ascertaining public 
opinion. He says : 

" The organs of a nation, of whatever kind 
they be — for instance, the members of legisla- 
tures, the public press, the courts — pronounce, 
sometimes not only hastily but repeatedly, 
one thing, while facts carefully observed show 
at the same time that public opinion, the set- 
tled sentiment of the people, takes its current 
in an entirely contrary direction. It is the 
discovery of the latter, and the acting boldly 
upon it, which have given some statesmen so 
great a power in executing vast designs appar- 
ently in direct contradiction to public opinion, 
because opposed to what those organs, for 
some reason or other misrepresenting public 
opinion, pronounced." Political Ethics, 

If a ** free government must act out public 
opinion,'* it is essential to have organs through 
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which it may be formed and pronounced. 
Representation is the only device, aside from 
direct legislation, hitherto suggested for this 
purpose; but under it we see merely a repre- 
sentation of parties, the deputies not being 
free agents in fact, but bound by irresistible 
usage and positive pledges to act with a party 
and surrender conscience and judgment to the 
dictates of a party* caucus in the most essential 
matters. The right of public meeting, criti- 
cism through a free press, petitions and per- 
sonal communications with representatives re- 
mains with the people — "reserved rights," as 
Brougham calls them ; but all these modes of 
influencing representative bodies may reflect 
public opinion very vaguely, or, indeed, not at 
all, while personal intercourse, or the " lobby,*' 
generally only perverts the action of legislative 
bodies. 

But aside from all this, who, it has been 
queried, can gauge the clamor of the press, or 
of some uncounted public sentiment? Party 
is so all-pervading under existing systems, that 
even these popular manifestations are gener- 
ally partisan in character. Public meetings, 
public speaking, the discussion and free criti- 
cism of the press are fit modes of forming, 
rather than of manifesting, public opinion. 
Representation and popular elections are the 
organs of public opinion which supersede sedi- 
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tions, outbreaks, and revolutionary movements 
— the sole means of manifesting it in coun- ^^ 

tries which lack appropriate devices for its ex- ^ 

pression. If it is desired to find the prevailing 
sentiment of society in order to shape it into 
law, it is of primary importance to obtain the 
best mode for it to form and announce itself. 
The initiative and referendum are the best de- 
vices yet suggested to accomplish this end. 
Under a correct application of them public 
opinion can be ascertained and safely accepted 
as the voice of the state. 
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CHAPTER XIX. 

EDUCATIVE EFFECTS OF DIRECT GOVERN- 
MENT. 

REPRESENTATION alone is no very effi- 
cient stimulus- to forming a public opin- 
ion. Institutions must confer on the people a 
control over government in order to create in 
them a direct interest in public affairs, and the 
more direct the control the keener is the inter- 
est felt. Inviting the whole people directly to 
intervene in government would have an im- 
mensely stimulating effect on them. Political 
studies are the most interesting and stirring in 
the world. They cover almost the whole range 
of human knowledge, arouse moral feeling, and 
deal with subjects affecting the material and 
social welfare of all. In democratic states 
there is no governing class, nor any class with 
exclusive, peculiar possession of political knowl- 
edge and experience. General education, the 
periodical press, and popular literature tend to 
diffuse a sort of intellectual equality among 
the masses. The number of the highly edu- 
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cated also increases. A growing popular intel- 
ligence gives a continually increasing popular 
power and a capacity to control government. 
Objection to the capacity of the people to rule 
comes too late after founding democratic gov- 
ernment on the assumption of their ability to 
exercise power. 

But at all times and in all countries the peo- 
ple, as some one has said, have always shown 
a wonderful ability to recognize all true and 
worthy leaders and to follow them, and also 
to form clear moral judgments. So far from 
being intrusive and meddlesome in matters of 
government, they have never manifested an 
adequate interest in that respect, but are rather 
disposed to leave too much power to the public 
authorities, and to content themselves with 
that shadow of power, party voting. 

Constitutional forms, giving to the voters a 
right directly and authoritatively to intervene 
respecting every subject of general interest, 
would result in diffusing political activity and 
political information throughout the land. 
Even now the subjects on which a large num- 
ber of electors are interested are more numer- 
ous and important than ever before, and asso- 
ciations are constantly being formed for the 
purpose of advancing certain classes of meas- 
ures. " In this way," says an able writer, *' a 
great deal of work which, in an earlier condi- 
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tion of society, would be performed within the 
walls of the house — where perhaps would then 
be found the only persons in the community 
fit for legislative duties — is done outside the 
houses by interested, philanthropic, or patriotic 
persons availing themselves of all the modem 
advantages of a free press and a free right of 
public meeting and association." Amos, Set- 
ence of Politics^ P^g^ 2j^. 

The same writer, in speaking of the advan- 
tages of a representation of minorities, says: 
" It cannot be a gain that a legislative chamber 
should be forced by its own constitution to 
ignore whole classes of important questions 
which are found to interest the people at 
large." The initiative and the referendum, 
however, are obviously calculated to secure all 
the advantages claimed for minority represen- 
tation, but in a far higher degree, and they are 
the only modes of clearly manifesting the pub- 
lic will in a form fitted to assume the form of 
law ; and if — as cannot be denied — the current 
of democracy cannot be resisted, it only re- 
mains to provide it with forms of action calcu- 
lated to secure the widest, liveliest political in- 
terest, and a power of intervention and control 
adequate to overcome all obstructions to the 
action of a true, deliberate popular will, and 
to break down the power of all narrow and 
partial sources of influence. 
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The full advantage of political discussion 
can only be obtained by providing that it shall 
directly affect the action of the government. 
Debate which cannot definitely eventuate in 
action is comparatively lifeless, and this is why, 
as Mill said, political discussion " flies over the 
heads " of those who cannot vote at all. Give 
to the electors the power to discuss and decide, 
and then to direct governmental action touch- 
ing all the subjects which may sufficiently in- 
terest them, and free institutions will really be 
established in their fullness, and all their ad- 
vantages can be realized. It may then be ex- 
pected that a more general interest in the high- 
est subjects of politics will be aroused among 
the electors. Mr. Freeman says that a citizen 
of Athens could, " by the hand which he held 
up, or by the bean which he dropped, exercise 
a conscious influence over the greatest ques- 
tions of his own age, and an unconscious one 
over those of all the ages that were to come.*' 

And he again remarks, concerning Athens, 
that " the few pure democracies which have 
lingered on to our own day have never had 
such mighty questions laid before them, and 
have never had such statesmen and orators to 
lead them." The stimulating and elevating 
effect of having to deal thus with questions of 
the highest moment is noted by Mr. Finley in 
the first volume of his "History of Greece,'* 
page eighty-five, where he says : 
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" From the peculiar conditions of society 
which resulted from the existence of a number 
of small, independent states, a larger portion 
of the nation was occupied with the higher 
branches of political business than has ever 
been the case in any other equally numerous 
body of mankind. Every city in Greece held 
the rank of a capital, and possessed its own 
statesmen and lawyers. The sense of this im- 
portance and the weight of this responsibility 
stimulated the Greeks to the extraordinary ex- 
ertions of intellect with which their history is 
filled ; for the strongest spur to exertion among 
men is the existence of a duty imposed as a 
voluntary obligation." 
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CHAPTER XX. 

THE ADVANTAGE OF DISTRIBUTING POWER. 

IT is manifest that the initiative and the 
veto of the voters more widely distrib- 
utes power than representation can do, and 
that they tend, to some extent, to break down 
the force of those partial interests which now 
have an undue influence over the action of the 
government — an evil which, indeed, cannot be 
wholly remedied by any system, or by any 
expedient. The more widely power is dis- 
tributed, however, the more fair, just, and gen- 
erous it is. Power in the hands of aristocra- 
cies and classes has always been abused ; in 
the hands of the masses the result has some- 
times been the same, but not so often. The 
people, when invested with power, are fortified 
against governmental oppression ; this, indeed, 
is one of the conceded advantages of democ- 
racy. It gives them a chance to protect them- 
selves against the tyranny of classes, or the 
dominance or preponderance of particular and 
sinister influences. 
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But we find that even in democracies such 
influences are able to control the government, 
except in cases where popular sentiment is 
exceptionally stirred. Concentration, leisure, 
wealth, and superior intelligence give an im- 
mense power of control over representative 
bodies, national, state, and local, and also over 
all those party conventions which are the 
springs of power in the United States. It 
is found that annual elections afford no sure 
security against the defeat of the popular will, 
for only those in actual power, and having for 
the time the control of the government, need 
to be gained over by the anti-popular forces ; 
but to control the majority of a whole elector- 
ate is a very different and a much more diffi- 
cult matter. The historian of the "Roman 
Republic," Long, in noting the failure of all 
constitutional forms, of annual elections and 
the ballot box, to save Rome, says : ** Some- 
thing else is wanting in a state. When the 
citizen has once in every year exercised his 
share in the sovereign power by voting for 
magistrates, he remains quiet. He has given 
the real power into the hands of those whom 
he has elected, and he must wait till the year 
comes round before he can again have the 
pleasure of choosing new masters. If in the 
intervals between one election and another he 
has no means of making his voice heard and 
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his opinions known, he must submit to the 
will of those whom he has set over himself/' 

In the same connection the historian ob- 
serves that it is necessary not only to have an 
electorate "sufficiently numerous, intelligent, 
and independent to choose fit men when there 
is a popular election, and strong enough to act 
indirectly on all men who are concerned in the 
administration of the state, but also to make 
them feel that they must continually recur to 
first principles and to the fundamental rules on 
which the particular society rests. In modern 
constitutional states these conditions of na- 
tional existence and improvement are to some 
extent secured, in different states, in different 
degrees; but most completely where all the 
acts of those who administer a state are made 
public, and approved or condemned by the free 
expression of opinion/' Decline of the Roman 
Republic^ Vol, /., pp. 2q6-8, 

All this, to be sure, as is plain to the intelli- 
gent reader, has only an indirect application to 
the matter in hand. A great and often a con- 
trolling power with the representation is the 
*' lobby," an extra -constitutional and generally 
sordid body, working by secret and frequently 
by corrupt means to accomplish its ends. No 
bureaucracy ever had more power or was 
more corrupt. The phenomenon we now see 
in this country is power slipping from the peo- 
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pie and concentrating more and more in a cen- 
tral government so distant from them as to 
be practically uncontrollable and irresponsible ; 
while within the different states too much 
power goes to legislatures and to the councils 
of municipal bodies, so that but little actual au- 
thority remains with the people. The elector 
seems but an insignificant " monad," and the 
"nameless indorser" — as he has been termed 
— of a piece of paper which he puts in a ballot 
box, "half conscious that he has been tricked/* 
He can now do nothing but vote a party 
ticket. 

Along with direct action, popular freedom 
requires more distribution of power, for the 
people cannot act unless that which is to be 
affected is tangible and within reach. States, 
counties, cities, towns, etc., must each have 
more power. But we are now treating of the 
distribution of power among the voters by 
means of the initiative and the referendum^ 
and of the necessary effect of these institutions 
in bringing into notice different interests, dif- 
ferent feelings, and different opinions, by giv- 
ing all and each a means of utterance. All 
localities, classes, and interests can be heard 
only by providing some constitutional form 
through which they can speak and make 
known their will. So, also, it is only by such 
forms that conscious and enduring harmony 
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can be preserved between the people and the 
government. When we have them we shall 
also have a people truly educated politically, 
for with the power to govern goes the respon- 
sibility, and the people must be compelled to 
see the direct connection between the action 
of the government and their own welfare. 
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CHAPTER XXI. 

THE CONTINUAL INFLUENCE OF THE PEOPLE 
ON THE GOVERNMENT. 

THE public assembly of the people in a 
forum, to deliberate in person and decide 
in mass, is a form of free government belong- 
ing to the past. But notwithstanding the 
magnitude of modern states, the new condi- 
tions of life that surround us make free direct 
government possible. Sismondi, in a remark- 
able passage, observes that ** antiquity, the 
middle ages, modern times, have seen govern- 
ments really free, where one mind, one way of 
thinking seemed to animate the prince and 
the representatives of the people. What se- 
cured liberty in such circumstances was, that 
the whole of the governing powers were always 
in the presence of the people, who had a 
prompt and efficacious action on them." 

But the philosophic historian observed that 
it was only a small nation " which could exer- 
cise this continual influence on its govern- 
ment." Thus liberty was formerly considered 
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as the peculiar privilege of nations whose city 
was their country. He alludes to the fact that 
representation extended the privilege of free- 
dom to large nations, and adds : " But a new 
progress in civilization, a progress which dates 
only from our own times, has placed, as for- 
merly, the government in presence of whole 
nations; with the diffusion of intelligence by 
printing, by newspapers, and by the complete 
publicity of all administration, the servants of 
the nation may become as completely depend- 
ent on the nation — even when it covers an 
immense space, as in America, for instance — 
as they formerly were on the people of 
Athens." In such a state he thinks that all 
the authorities may abide in "constant and 
necessary submission to the general will," and 
liberty thus be made secure. 

In modern states, the debate of the ancient 
public assembly may be superseded by the 
discussions of the press, and the only meetings 
to give the final decision may be at small vot- 
ing precincts, and free from tumult. Mr. Free- 
man in contrasting the position of the mod- 
ern English citizen with that of a citizen of 
Athens, observes that the latter could be per- 
sonally present in the deliberations of the com- 
monwealth, while the former needs some arti- 
ficial means to make up for his unavoidable 
absence from the actual scene of debate. The 
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one, in short, belonged to a " seeing and hear- 
ing, the other to a reading, public ; the one 
heard Pericles, Nikias, or Cleon with his own 
ears, the other listens to his Cobden, his Dis- 
raeli, or his Palmerston only through the 
agency of paper and printer's ink."- 

De Lome, in his work on the Constitution 
of England, dwells upon the impossibility of 
the people coming to any well-weighed decis- 
ion in the tumult of the general assembly, but 
adds that it is not on account of any inferior- 
ity on their part, and that time and occasion 
alone are needed to enable them to reach a cor- 
rect conclusion concerning public affairs. The 
press, he says, affords them this, and after a full 
discussion of matters the sound parts alone will 
remain, and the people may then announce a 
reliable opinion. It is true, he supposes them 
to do this through the choice of representa- 
tives, and we quote him only on account of his 
correct statements relating to the functions of 
the press and the capacity of the people. 

Since De Lome wrote, the power and ac- 
tivity of the press have multiplied a hundred- 
fold, and the means of inter-communication 
have been increased beyond anything dreamed 
of at that time by any human being. The 
telegraph, the railway, the cheap newspaper 
and the daily mail, have enabled us to develop 
numerous associations, political and otherwise^ 
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reaching through many lands, and yet acting 
with perfect concert of purpose. Under a 
general system of election laws the whole peo- 
ple of the United States can assemble, after 
due deliberation, to record their convictions 
in the choice of a President. Why cannot 
they vote for the enactment into laws of the 
principles and policies set forth in the national 
party platform, as conveniently and as intelli- 
gently as they can vote approval or condemna- 
tion of them in the person of a candidate? 
Manifestly the only thing needed to enable 
them to do this is a suitable machinery. This 
can be provided, and the progress of civiliza- 
tion will then enable the people of America to 
exercise as constant and direct a control over 
their government as was exercised by the peo- 
ple of Athens over theirs. 
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CHAPTER XXII. 

DELIBERATE OPINION ALONE SHOULD GOVERN. 

THE people can really know their own mind 
only after full discussion has taken place 
and influences of all sorts have modified one 
another. Hence no part of the constitutional 
organization of a democratic state is of more 
importance than that which prescribes the 
mode and the forms by means of which the 
popular will shall take the shape of law. 
Hasty popular impressions, crude opinions, 
transient emotions or impulses should no more 
be allowed to niake or change laws than 
should the dictates of a street mob. The 
formalities interposed between the first action 
towards law making and the final enactment 
of a law should be such as to give a sufficient 
interval for bringing the public mind to bear 
upon a subject in all its relations, to give a 
full discussion, and to allow all influences to 
operate and counteract each other, so that 
assurance may be given that the people really 
know their mind. A public will definitely pro- 
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nounced under such circumstances, and no 
other, should be formulated as law. 

It has been said that democracy looks with 
suspicion upon distinct eminent bodies, and 
desires to govern without control, and to sac- 
rifice liberty and the authority of fixed laws to 
popular caprice. Doubtless there is a tend- 
ency on the part of the people to arrogate a 
right to rule unchecked, and to set up a claim 
of inherent divine right to unrestrained power; 
and it is one of the problems for the future to 
determine whether a popular government can 
be restrained or limited in its action by fixed 
and permanent rules and restrictions embodied 
in the form of written constitutions. 

The ancients, concerning whom it has been 
said that they understood liberty better than 
the moderns, were fully alive to the necessity 
of devising modes to give permanence to laws. 
The pure democracy of Athens would by no 
means allow unrestrained action to a hasty 
popular will. The public assembly took cogni- 
zance of the administration of the ordinary 
business intrusted to it, only after the senate — 
a select body — had acted and submitted its 
proposals. The body of standing laws could 
not be touched in an ordinary assembly, and 
the proposer of an illegal motion was liable to 
an indictment, which of itself suspended the 
consideration of his proposal, to say nothing 
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of the possible personal consequences to him- 
self ; while certain officers sat aloft in the as- 
sembly, who were bound to disperse it and end 
its session if illegal action were about to be 
taken. Changes in the laws proper could be 
made only after full notice, repeated delibera- 
tions, and the action and concurrence of dis- 
tinct persons and bodies. 

Other states also had rules of procedure de- 
signed to arrest and prevent hasty action. The 
fact that such modes of action were not always 
regarded only proves the necessity for such in- 
stitutions, and we believe that under a system 
of direct legislation laws initiated by the elect- 
ors should be submitted to them for final ac- 
tion after having received their final shape 
from the legislative bodies. The latter, how- 
ever, may be trusted to enact complete laws, 
subject only to a popular veto put in force by 
affirmative action of the electors. 

Any one desirous of a political improvement 
should, in order to attain his end, be obliged 
to bring the clear majority of the electorate 
around to his views. He should be forced to 
resort to every instrumentality for convincing 
his fellow citizens, and for creating a definite 
popular determination. In a democracy laws 
are of but little worth unless they are virtually 
the expression of the general thought ; and, as 
Sismondi has said, a matter ought to be consid- 
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ered indefinite and unsettled so long as it is the 
subject of serious debate in the legislature. 
More than a mere majority has often been 
required for the decision of special questions. 
When, however, we consider the difficulties of 
widespread combination and the natural inertia 
of the masses, we believe that the plan of the 
initiative and veto, suggested by us, embodies 
all necessary guards against hasty or partial 
legislation. Our representative bodies have 
now no sufficient securities against such legis- 
lation. Second chambers and executive vetoes 
do not prevent excessive legislation, and upon 
special legislation — which is the worst sort — 
they are often no check at all. 

An incurable defect of representative bodies 
is the tendency to enact laws by a system of 
mutual barter of votes and combinations of 
members to support each other's measures. 
So extensive is this custom in practice that 
many of our most important laws are enacted 
by means of an exchange of votes and sup- 
port, and measures of great import are carried 
which are not the result of conviction and of 
conscientious action on the part of the law 
makers. The bill in the first Congress to as- 
sume the state debts was carried, as is well 
known, by a bargain whereby Southern mem- 
bers supported that measure in exchange for 
Northern votes to fix the capital of the federal 
government on the Potomac. 
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It would be easy to cite from our legislative 
history a multitude of flagrant instances of 
this character. The submission of all general 
laws to the voters for final sanction would, in 
great part, remedy this evil, and tend to insure 
deliberate law making. 
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CHAPTER XXIII. 

SOFTENING PARTY RIGOR. 

IF great parties must exist in constant oppo- 
sition to each other, ft is important to di- 
minish their action as such to the narrowest 
limits, and restrict it to the fewest occasions 
possible, instead of extending it as widely as 
possible and making it continuous, as we now 
do. The spirit of party is little but evil, and is 
full of danger. It poisons the public mind and 
prevents all impartial and high-toned action 
on most public affairs. Every man wishing for 
a public career must swear fealty to it. The 
very highest question of state, the reform of 
the fundamental law, is generally treated in 
the spirit of party and turned into a party 
issue. It is true, as has been said of them, 
that our parties have debased the public mind 
and been turned into a convenience for office- 
seekers, and that we have a partisan people 
and a partisan government. 

A method of political action permitting the 
electors to divide and act respecting all meas- 
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ures according to the views held of them 
touching their merits as specific proposals, 
would dispense with the necessity of acting so 
often through the machinery of party ; and we 
might then hope that parties would no longer 
absorb all political action, nor prescribe an ar- 
bitrary and false test to try every law and 
policy, the claims of every candidate for office, 
and of every applicant for public work or 
for public contracts ; and that they would no 
longer create a permanent state of suppressed 
civil war in the bosom of society. Govern- 
ment, ostensibly by and for the people, might 
then become something better than a distant, 
irresponsible power, so far removed from the 
actual control of the voters that they are with- 
out motive to try to control it. Great corpora- 
tions, such as the railways, would not then be 
able to rule, as they do now, by controUing the 
springs and sources of power — the primary 
party meeting and the party convention. 
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CHAPTER XXIV. 

THE CAPACITY OF THE PEOPLE TO GOVERN. 

IT will be objected that the people are not 
competent to vote upon particular meas- 
ures. But Sismondi truly said, that " if pure 
democracy is a bad form of government, repre- 
sentative democracy cannot be worth more*'; 
so that arguments against the capacity of the 
people operate really against popular rule. 

But, in fact, in any country fit for demo- 
cratic institutions, the common people are 
scarcely less informed, and far more disinter- 
ested, than the classes that take most active 
interest in public aflfairs. The men who desire 
to live by public employment, and the servants 
of the monied and jobbing interests, which 
are constantly striving to pervert power to the 
accumulation of wealth, are the persons who 
now have the most potential voice in govern- 
ment in the United States. Are they bet- 
ter informed concerning political matters, or 
more honest than other classes of society? 
They certainly are not; while the claims of 



142 DIRECT LEGISLA TION 

morality, of right, of duty, the welfare of pos- 
terity, and the general good, appeal far more 
strongly to the masses than to our present 
governing classes. The knowledge of political 
science displayed in our representative bodies 
is not better than that exhibited in popular 
meetings, and some acute observers have con- 
tended that the popular mind is rather above 
than below the level of the official mind. 
Spencer in " Social Statics ** very clearly vindi- 
cates the capacity of common people to gov- 
-ern, and conclusively exposes the folly of seek- 
ing for any special aptitude for politics, even 
among the so-called educated classes. 

Moreover, there is no way to train a people 
for self-government except by the practice of 
it. Bagehot has shown that every great period 
of intellectual activity in the history of the 
world was connected with "government by 
discussion,*' as he terms a free government; 
.and we cannot but feel that the opening to the 
people of the most ample means of authorita- 
tive declaration of opinion will develop the 
popular intelligence, and call into matured 
existence political conceptions and instincts, 
which in default of such popular agencies fail 
to manifest themselves. Giving the whole 
electorate the power of direct legislation can- 
not result in depriving eloquence, ^knowledge, 
or wealth of due influence, but on the contrary 
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such a course will rather strengthen their legiti- 
mate power. No able man can then be shut 
out from his due share of influence on public 
affairs, for all can be heard respecting the en- 
actment of laws as in the ecclesia of ancient 
Greece. 
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CHAPTER XXV. 

CONTINUITY IN THE ACTION OF THE GOV- 
ERNMENT. 

PARTY government has been defended on 
the ground that by no other means can 
the necessary continuity of governmental ac- 
tion be secured. But we reply that there is 
little continuity in the rule of a body of party 
managers who may happen to get the party 
and state machinery in their hands. Changes 
of policy arise from the transfer of power 
from clique to clique within the party, as well 
as from the success of the opposition. There 
is generally a certain degree of identity be- 
tween the electors and the representatives, and 
if the latter were chosen for general fitness, 
rather than on party tests, the harmony be- 
tween constituent and deputy would be greater 
and the union closer. Now the responsibility 
of each representative is to a party within the 
several districts, rather than to the entire con- 
stituency, or electors of the district, as a body 
of voters. The concert of action is party con- 
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cert, and each representative is only one part 
of a corporate, political person, which has a 
complete organization throughout the state. 
He must act with that, so that practically every 
voter in the country is a constituent of one or 
the other of the two corporate bodies which 
usually divide between them the representa- 
tion in the chambers, and responsibility to a 
separate and single constituency is a fiction. 

The continuity of action arising from con- 
cert among representatives chosen in a mode 
that will enable them to preserve an impartial 
tone will be much purer and more permanent 
than that existing under the changing fortunes 
of party conflicts. Besides, under the initia" 
tivCy every division of opinion will have full op- 
portunity periodically to muster and count its 
forces, and the proposal of laws will be a mode 
of advocating views which will be resorted to 
by the adherents of a large number of phases 
of opinion — a mode by which each elector will 
be called upon to signify and announce opin- 
ions by the public and responsible act of vot- 
ing; and the representatives will, therefore, 
always be well informed of the state of public 
feeling. All necessary or possible continuity 
of action of the government will thus be easily 
secured. 



10 
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CHAPTER XXVL 

NO NOVEL PROPOSALS— DIRECT LEGISLATION 

CONSERVATIVE. 

THE proposals we suggest are neither revo- 
lutionary nor novel; nor are they with- 
out abundant precedent, at least in principle. 
Our people might with advantage study the 
history and institutions of other free govern- 
ments more than they do. Direct government 
as proposed is eminently conservative. The 
referendum and veto are purely negative. 
They only cause delay in law making, and 
operate to preserve things as they exist until 
the people really wish a change. Hinder- 
ances to governmental action, even when they 
are considerable, are, as Herbert Spencer has 
observed, generally beneficial in their effect. 
Bagehot, in " Physics and Politics," has com- 
mented upon the inherited evil tendency of 
civilized men to hasty, immoderate action, and 
he notes, as one of the advantages of ** govern- 
ment by discussion," that it forces delay in 
order that deliberation may take place and 
concurrence of action arise. 
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Nor is the initiative dangerous, if pains are 
taken to have a clear majority for proposals. 
In fact, a majority of the people is the wisest, 
and the most just and conservative political 
power in any country. When we reflect that 
the spectacle of all the people voting directly 
and wisely concerning the enactment of their 
laws is one to be witnessed only in the ancient 
democracy of Switzerland, we may well doi^bt 
whether the United States is leading in demo- 
cratic reforms and practices. We trust that 
the present discussion will aid somewhat in 
arousing inquiry as to whether the path of 
progress in democracy does not lie in the di- 
rection of developing modes for giving the 
people power of direct intervention in govern- 
ment — powers which will at once result in giv- 
ing us a representation more in accord with 
the popular will than we can hope for under 
party government, and which will assure us a 
more free-spoken, intelligent, and independent 
political public than now exists in our country. 

The importance of this inquiry is obvious, 
when it is borne in mind that upon the eleva- 
tion and instruction of the electors depends 
the salvation of our democratic institutions. 
Mr. Freeman has expressed the opinion that 
the average Athenian citizen was equal in 
point of political intelligence to the average 
member of the British Parliament. The state- 



148 DIRECT LEGISLA TION 

ment may be exaggerated, but it is certain that 
no other such electorate as that of Athens has 
ever existed. Are the triumphs of pure de- 
mocracy, as exhibited over two thousand years 
ago, always to remain without a parallel ? 

Surprise has often been expressed that the 
ancient free states failed to hit upon the expe- 
dient of representation. In truth they gener- 
ally had something better, and it was only 
when the area of the state became too great to 
admit of the public assembly of all the citizens, 
that any substitute for that mode of deliberat- 
ing and deciding was needed. The Republic 
of Rome reached that stage at an early period 
of her history, but a mode of voting by means 
of which the citizen could give his suffrage 
without going to Rome for that purpose would 
have been a more natural device than repre- 
sentation, or the mere naming of a delegate to 
act for him. Augustus actually devised such 
an expedient for the citizens in some of the 
distant colonies — a mode whereby their votes 
could be taken at home and the result trans- 
mitted to Rome. But popular power had at 
that time lost about all the vigor it had ever 
possessed in that aristocratic city, and no one 
was interested in devising modes calculated tc^ 
give it energy and continuance. 

But the device of Augustus, rather than rep- 
resentation, was in the line of natural political 
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evolution for a democratic state, and our mod- 
ern inventions and detailed election processes 
render it easy for us to realize, on a large scale, 
the plan of the Roman Imperator, and permit 
every elector to give his personal vote at or 
near his home with almost as much directness 
and with far more deliberation than was possi- 
ble for those assembled in the Roman forum. 
It is fully competent for the legislatures of 
every state in the Union to provide, in the 
form of a regular statute, that at some speci- 
fied election the voters may deposit a ballot 
upon which may be inscribed proposals of 
laws, state and federal. Such voting would be 
merely advisory to the legislative bodies, but 
it would disclose the state of public opinion 
concerning not a few topics of much import- 
ance, and would give us a real popular discus- 
sion of many questions, which at present can 
scarcely be shaped into issues, even in the 
legislative bodies. 
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CHAPTER XXVII. . 

DIRECT GOVERNMENT IN THE UNITED STATES. 

A NUMBER of writers have bestowed un- 
measured praise upon the town meeting 
of New England, and dwelt upon its beneficial 
effects in cultivating public spirit and training 
the people to self-government. In the Ameri- 
can Revolution those meetings were a focus of 
agitation and a theatre for the discussion of 
the principles and the origination of the meas- 
ures of that movement. In all the states di- 
rect government is practiced with respect to 
a variety of local affairs ; but we find writers 
and speakers, and even courts, in their judicial 
decisions, declaring that the founders of our 
institutions meant to exclude it from state and 
federal matters. They deduce this intention, 
however, wholly from the fact that the legis- 
lative power is placed by our constitutions in 
the department of government denominated 
legislative. 

It is certain that the American people have 
never voted themselves incapable of direct 
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government. No doubt the vestiture of the 
legislative power in a specified department of 
government impliedly operates as an inhibi- 
tion of its exercise by any other of the regular 
departments of the government ; but that the 
electorate are also excluded from the power to 
pass upon laws, is a matter of doubtful judicial 
construction. Legislatures, by an exercise of 
inherent power, often submit constitutional 
amendments, or the question of calling a con- 
stitutional convention, to the electors; and it is 
difficult to see why the fact that they are by 
the Constitution made the ordinary law-making 
power of the state should deprive them of law- 
ful authority to make the final validity of laws 
contingent, in some form, upon the will of the 
electors. The courts which have pronounced 
against the existence of such power under our 
state constitutions have sometimes denounced 
it as impolitic, and inveighed against the evils 
of popular legislation, asserting that it would 
reduce the representative chambers to the 
level of mere consultive bodies, and turn them 
into irresponsible cabals, without vigor and in- 
dependence. Such reflections have had little 
connection with the dry question of constitu- 
tional law before the courts, but doubtless 
they have had much influence upon the judi- 
cial determination. 

The experience of Switzerland has not shown 
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any relaxation of vigor in the representation 
on account of the initiative and the referen- 
dum. Representatives must have a large scope 
of practically independent action, even if the 
people are given a power of initiative and dis- 
sent as to laws, for the latter power will not be 
exercised except where the representative bod- 
ies have misunderstood the popular will in 
their action. It has not been found that the 
division of the law-making power between two 
chambers — with an executive right also of veto 
— has had any material influence in lessening 
the vigor of either chamber. Necessity for the 
concurrence of another body does not destroy 
the desire inherent in men to give effect to 
their own will if possible. 

\ A powe r in the people to dissent from laws 
made will not prevent any fit representatives 
from shaping laws according to their own sense 
of what they ought to be. Proposing bodies, 
whose work is apt to become a finality, are not 
likely to become mere figure-heads ; they will 
rather strive to take the reins with a firm 
grasp, and attempt the enforcement of their 
own will so far as they think the checking 
power will allow. With the initiative and the 
referendum^ instead of party government, leg- 
islators would often be chosen on account of 
general ability rather than because their names 
are on a party ticketN 
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But some of our state supreme courts have 
asserted the competence of the legislature to 
refer laws to the electors for their approval or 
dissent. In the case of Bull vs. Reid, 13 Gratt 
(Va.) 88, where the power of the legislature to 
submit a school law to the voters for accept- 
ance was called in question, the Court of Ap- 
peals used the following language : 

" It will not be questioned that it is entirely 
competent for the legislature to provide for 
taking a vote of the people, or of any portion 
of them, upon a measure directly affecting 
them, and, if a given number be found in favor 
of its adoption, to enact a law thereupon carry- 
ing it into effect. And there would seem to 
be but little difference in substance in revers- 
ing the process, by first enacting the law in all 
its parts, but providing that its operation is to 
be suspended until it be ascertained that the 
requisite number of the people to be affected 
by it are in favor of its adoption. In regard 
to many measures, especially those of a local 
character, it might be eminently just and 
proper that before they should be actually en- 
forced the wishes of a majority, or some other 
proportion of those who are to bear the bur- 
dens and reap the benefits, if any, should be 
ascertained in some reliable form. It would 
be upon some occasions a great saving of valu- 
able time, especially under a system of bien- 
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nial sessions of the legislature, if the order 
might be inverted and the act be first framed 
and submitted to the forms of enactment, and 
the question as to its acceptance be subse- 
quently determined upon by those interested." 

The Supreme Court of the State of Vermont 
even more positively asserts the competence 
of the legislature to submit laws to the people 
for action. In an opinion of the court in the 
case of State vs. Parker, 26 Vt., 356, the emi- 
nent jurist, Judge Redfield, makes some re- 
marks, which are so pertinent to our topic 
that we are tempted to quote them in part. 
He says: 

"And it is admitted on all hands that the 
legislature may enact laws, the operation or 
suspension of which shall be made to depend 
upon a contingency. This could not be ques- 
tioned upon any show of reason or sound logic. 
It has been practiced in all free states for hun- 
dreds of years, and no one has been lynx-eyed 
enough to discover, or certainly bold enough 
to declare, that such legislation was on that 
account void or irregular. And it is, in my 
judgment, a singular fact, that this remarkable 
discovery should first be made in the free rep- 
resentative democracies of America ; and in re- 
gard to taking the sense of these same people, 
upon the expediency of legislation, where the 
legislators are confessedly the mere agents and 
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instruments of the people to express their sov- 
ereign and superior will, to save the necessity 
of assembling the people in masses ; and where, 
from the very nature of the case, the represent- 
ative is, in honor and good faith, bound to con- 
form his action to the will and desire of his 
constituents. Does anyone seriously doubt the 
perfect propriety of the legislature, upon ques- 
tions of general policy affecting equally the 
whole state, acting upon the knoA will of the 
state, where that is known ? w€fcuppose not. 
And if the sessions of the legislature were long 
enough this might be ascertained during the 
session, as it is to a considerable extent, some- 
times by petitions, and legislation made to con- 
form to such informally expressed will." 

The court — in the case above named — de- 
fends the propriety of deferring the execution 
and the putting in force of laws until the peo- 
ple are clearly prepared to adopt them, and 
remarks upon the necessity of preparing the 
public mind, before attempting legislation de- 
signed to effect great moral, social, or econom- 
ical reforms. Indeed, the opinion in the case is 
a virtual defense both of the legality and the 
advantage of submitting laws, to the voters; 
and as the power, even under existing consti- 
tutions, to take the sense of the people respect- 
ing measures in advance of enacting them into 
laws is not open to dispute in any state of the 
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Union, we suggest that no harm can result 
from experiments in that line of procedure, 
and that such experiments might result in dis- 
closing the propriety of still further steps in 
the way of direct legislation. In Wisconsin 
and Kentucky the power to submit general 
laws to the voters appears to be affirmed by 
the decisions of their highest courts. 

But we do not care to comment more upon 
the merely legal aspects of the question. So 
far as the enactment of fundamental laws is 
concerned it has become almost an axiom of 
our constitutional jurisprudence that such 
power is with the people, and that constitu- 
tions ought to be submitted to the voters. 
Judge Jameson, in his able work upon the 
" Constitutional Convention," attributes the 
character of an extraordinary legislature to the 
people when passing upon constitutions, and he 
says that there is no inconsistency in so doing 
because they are unable to mature laws by 
discussion as in legislative assemblies. "The 
same inability inheres to some extent in our 
legislatures. Without committees to inquire 
and report, to draft bills and mould them into 
form fit for public action, legislation as known 
amongst us would be well-nigh impracticable. 
As a body, a legislature is too numerous and 
unwieldy for the function of digesting such 
bills. 
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" The difficulty inherent in legislation by the 
people, though somewhat greater by reason of 
their greater number and wider dispersion, is of 
precisely the same character. The people, act- 
ing as legislators, need the antecedent ministry 
of intelligent and skillful committees to 'gather 
and embody in fitting form their collective 
sense. Our conventions are simply committees 
of such a kind. And if we look closely into 
the principles of legislation, the fact that the 
people never legislate in a single body, but in 
groups, assembled in separate districts, not to 
debate but to vote upon the measures pro- 
posed to them, does not constitute a radical 
difference between them and a legislature. 
The latter might enact the statute law in the 
same way, and to those familiar with the prac- 
tices of such bodies it may be even doubtful 
whether legislation so conducted would not be 
more honest, if not more intelligent, than it is 
now.** 

There can surely be no incapacity in the 
people to enact statute law, if they can enact 
constitutional law. The denial to them of the 
capacity to act, and of forms to express their 
will, is reactionary in principle and offensive 
to freedom. Goldwin Smith, s6me years since 
writing concerning the amendment of constitu- 
tions, said that that power " ought to be dis- 
tinctly vested in the nation at large,** and that 
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a mode should be provided by which the sover- 
eign can exercise the power. "The object," 
he said, "might be attained by providing that 
it should be lawful at any election of represent- 
atives for the electors to inscribe on the same 
ticket a requisition for the submission of a 
constitutional amendment, and that the legis- 
lature should be bound to submit the amend- 
ment to a plebiscite, if a certain proportion of 
the electorate had supported the requisition. 
No one who is familiar with the character of 
democracies, and knows the extent of the vis 
inerticB which prevails in them, will deem the 
power likely to be too frequently used." 

But we ask, why not give the electors a like 
power to compel a plebiscite concerning stat- 
utes? As to our federal government, no at- 
tempt has ever been made to submit laws to 
the people at large. Congress has no control 
over elections, except over those for congress- 
men, and is without any power to prescribe 
a machinery for counting and returning votes 
cast at elections held under state laws. In 1861 
Senator Crittenden introduced a resolution in 
the Senate of the United States, declaring that 
provision should be made by Congress for tak- 
ing the sense of the people respecting certain 
proposals for settling the differences between 
the sections; but any such provision could 
only have been advisory to the states for the 
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reasons above mentioned. Had a mode then 
existed, by which the people could have au- 
thoritatively directed Congress to submit speci- 
fied proposals to them, we doubt not a way 
would have been found to avert our lament- 
able civil war. 

Direct legislation, or provision for it, rather, 
prevails within our states, with respect to state 
laws, to a greater extent than most are aware. 
In almost, if not quite, one-half of the states, 
the legislature cannot make laws respecting cer- 
tain prescribed matters without referring such 
laws to the people. The matters thus reserved 
for popular action pertain to taxation, the crea- 
tion of a state debt, banking, the location of 
the state capital, education, and like subjects. 
Such limitations upon the legislative power 
show a tendency to trust the people rather 
than legislative bodies. They are the fruits of 
sad experience, and ought at least to be much 
extended. 

The Virginia State Constitution of 185 1 con- 
tains a striking example of a provision for 
the initiative. By the fourth article of that 
constitution it was made the duty of the legis- 
lature, in the year 1865, and every tenth year 
thereafter, to agree upon a principle of repre- 
sentation, and to re-apportion the representa- 
tion in the legislature in accordance there- 
with. In case of failure of the legislature to 



160 DIRECT LEGISLA TION 

perform this duty, it was provided that, "the 
Governor shall immediately after the adjourn- 
ment of the General Assembly, by proclama- 
tion, require the voters of the commonwealth 
to assemble, at such time as he shall appoint, 
at their lawful places of voting, and to declare 
by their votes:*' — a choice between four pre- 
scribed modes or principles of representation. 
The election returns were to be made to the 
Governor, to be by him laid before the legisla- 
ture. 

Here was a provision for the decision of a 
complex and complicated question, without 
any prior action by the legislature, regulating 
the voting. We have, in this work, proposed 
nothing more than to make permanent provi- 
sion for such periodical initiatives by ballot. 
Nothing could be more simple and practicable. 
If thought necessary the number of proposals 
a voter could act upon could be limited. 

The State Constitution of Georgia of 1777 
contains a curious instance of the initiative 
respecting constitutional amendments. It is 
as follows : 

" No alteration shall be made in this consti- 
tution without petitions from a majority of 
the counties, the petition from each county to 
be signed by a majority of voters in each 
county within this state ; at which time the 
Assembly shall order a convention to be called 
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for that purpose, specifying the alterations to 
be made, according to the petitions preferred 
to the Assembly by the majority of the coun- 
ties as aforesaid.*' 

Verily, there is, politically, nothing new under 
the sun ! Whether or not the people ever put 
in operation this provision for spontaneous pop- 
ular action, we are not informed. 



11 
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CHAPTER XXVIII. 

A FEDERAL INITIATIVE AND REFERENDUM 

WITHOUT A CONSTITUTIONAL 

AMENDMENT. 

AS we before observed, it is eiltirely within 
the power of any state legislature to en- 
act a law authorizing the voters of the state to 
express their sense respecting the proposal of 
laws. This could be done by ballot, as was 
suggested in chapter fifteen, with reference to 
federal laws. A state law providing for such 
a procedure might also embrace proposals of 
federal laws, limiting each voter, at any par- 
ticular election, to, say, not more than three 
proposals of either class of laws. As to the 
proposal of federal laws it might be prescribed 
that the final state canvassing board should 
certify the result of the voting to the Speaker 
of the House of Representatives and the Pres- 
ident of the Senate. Of course such proceed- 
ing would be only advisory to Congress, but 
surely it would be a very potent and valuable 
mode of exercising the right of petition. The 
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public sentiment would be authentically re- 
vealed, and this would be much. We know 
how the right of petition in the House of 
Commons grew into the power of legislation. 
Would Congress disregard such an expression 
of the will of the people in case a vote, under 
this process, should show a deliberate and set- 
tled majority for a particular law? 

A very few of the states could inaugurate 
this mode of petitioning Congress. Let even 
one do it and the rest would soon follow suit. 
The entire proceeding would be perfectly law- 
ful, official, and binding upon all officers until 
the certificate of the result of the state voting 
should be received by the Speaker of the 
House and the President of the Senate. It 
might soon become a part of the unwritten 
Constitution of the United States, or rather a 
fixed legislative practice, for Congress to obey 
such lawfully-expressed will of a deliberate 
majority of the voters in the nation. But even 
if they did not, how instructive such manifes- 
tations of the popular will would be? 

Possibly it is competent for Congress to re- 
fer a particular law to the people, by inserting 
a clause that it shall take effect only upon the 
contingency of approval by a majority of elect- 
ors within the states. A mode might be pre- 
scribed for ascertaining and certifying the re- 
sult of the voting to the President, who might 
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be empowered to issue his proclamation declar- 
ing the law to be in force, should it appear that 
a majority of the voters had accepted it. To 
be sure, this procedure would require volun* 
tary co-operation on the part of the state vot- 
ers and officers, but this would not be wanting 
should Congress request it ; besides, the states 
would have full authority to provide for and 
regulate the voting, and thus to carry out the 
aim of Congress to obtain a lawful expression 
of the people's will. This procedure could be 
held unconstitutional only upon the ground of 
its being a delegation of the law-making power 
to the voters of the United States ; but under 
one class of decisions' that objection would 
scarcely hold good. 

At any rate a federal initiative — ^not manda- 
tory, it is true — could be inaugurated as above 
set forth, and possibly a federal referendum 
also, and all without any amendment of the 
Constitution of the United States. A people 
who have created and tolerated such an extra- 
constitutional body as a national party conven- 
tion, and who have voluntarily reduced the 
constitutional electoral colleges to mere forms, 
ought not to be startled by any such proposals 
as these. 

There can be no possible objection to the 
voters of the United States presenting an advi- 
sory petition to Congress, by a perfectly reg- 
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ular and lawful election process, under the 
authority of the states. Such an advisory peti- 
tion could be used to obtain from the voters 
an expression touching definite and distinct 
issues, and free from all those disturbing party 
and personal elements which vitiate and per- 
vert the elections of president, senators and 
representatives. Such petitions would express 
the wishes of the real majority, whereas party 
elections, at the very best, only put the gov- 
ernment under the control of the majority of a 
party. 
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CHAPTER XXIX. 

DRAFT BILL FOR A STATE LAW FOR AN ADVI- 
SORY PETITION CONCERNING THE ENACT- 
MENT OF FEDERAL AND STATE LAWS. 

SECTION I. That for the purpose of as- 
certaining the sense of the electors of the 

State of , on the expediency of enacting 

federal and state laws, it shall be the duty of 

(specifying the proper election officers) to 

receive ballots, written or printed, at any gen- 
eral election, from the persons qualified to 
vote at such election, and to deposit such bal- 
lots in a proper box for that purpose provided 
by the proper officers. Such ballots shall be 
labeled : " Proposals of Federal and State 
Laws/* Each of such ballots shall contain 

not more than (some limited number) 

proposals of each class of laws. Each pro- 
posal of a law shall embrace but one subject, 
described by a short title, designating the na- 
ture of the proposed law ; each proposal shall 
also be separately stated, and the proposal of 
federal laws shall be stated under the caption : 
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Proposals of Federal Laws ; and the proposals 
of state laws shall be stated under the cap- 
tion : Proposals of State Laws. 

Following the above would be clauses re- 
specting the duty of the officers to count the 
votes ; to make return of the same to a final 
state canvassing board, whose duty it should 
be to ascertain the entire result of the voting ; 
and, in case of federal laws, to transmit the 
same to the Speaker of the House of Repre- 
sentatives of the United States, and to the 
President of the Senate of the United States. 
In the case of state laws the result should in 
like manner be transmitted to the correspond- 
ing state officers. 

We offer the foregoing outline of a law 
merely to show how easy it would be to bring 
our proposition to the practical test of an en- 
acted statute. The whole matter involves no 
more difficulty than attends the voting upon 
several separate constitutional amendments or 
other propositions, with which our people are 
familiar. It is much simpler than the Swiss 
Imperative Petition, by means of which that 
people initiate laws. It is nothing more than 
a law to regulate the exercise of the right of 
petition, so as to put it upon an authentic and 
legal basis, and ascertain the extent of the 
popular will concerning the enactment of new 
laws. 
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To what extent the people would exercise 
the privilege conferred by such a statute is, of 
course, a matter of conjecture ; but when we 
reflect upon the history and exercise of the 
right of petition and remonstrance, it is diffi- 
cult to resist the conclusion that it would con- 
stantly be used in the mode proposed. Per- 
sons who may be of the impression that this is 
only a Utopian scheme are requested to bear 
in mind the immense democratic development 
that has taken place within a century ; the rise 
of political organizations and public meetings 
as political forces; the diflfusion of the fran- 
chise and of education; the vast increase of 
the number desiring to act politically ; the 
popular use of the right of petition, associa- 
tion, the public assembly, remonstrance, and 
personal intercourse as means of influencing 
legislation ; the rise of the press and of the 
platform, and, in a word, of public opinion as 
a political force. 

The counting of the ballots, under the advi- 
sory petition, would not be very tedious, for 
although some persons would vote to give ex- 
pression to peculiar views, held by few only, 
and thus present some variety of proposals, 
yet the immense majority would choose to ex- 
press a will concerning only those legislative 
matters attracting general attention. The va- 
rious associations, leagues, and similar bodies. 
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with political objects, would agree upon the 
form of the proposals to be inscribed upon the 
ballots, and the electors could easily provide 
themselves with uniform ballots. Electors 
would not be restricted to the act of party vot- 
ing, but would continually act upon definite 
issues. 

The voting, under the proposed law, would 
be a far more solemn act than the mere signing 
a petition, and most important and instructive 
•discussions would take place touching the pro- 
posals of laws. The ordinary party canvasses 
would lose some of their overshadowing inter- 
est, and the political education of the voters 
would be vastly promoted. They would gain 
in independence and in moral elevation by 
the casting of a personal vote. Public senti- 
ment and public spirit would be developed. 
Upon such measures as the coinage of silver 
the people could at least express a definite 
wish, and the real condition of public opinion 
could be ascertained and made manifest.* 

Mr. Freeman, in his "Greater Greece and 
Greater Britain," page thirteen, says : ** It is in 
smaller communities, in commonwealths of a 
single city, where men are brought closer to- 
gether than in greater states, where every man 
has a personal share in the political life of the 

*See Appendix III. for The Procedure under the 
Swiss Imperative Petition. 
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community, that the faculties of man are 
raised to the highest level and sharpened to 
the finest point. It is from a political point of 
view, the great merit of modern scientific dis- 
coveries that they have enabled the people of 
a great community, of a kingdom or common- 
wealth covering a great space, to have that 
direct personal knowledge of the political life 
of the community of which they are members, 
that direct personal share in it, which once 
could not be had save where the state was con- 
fined to the territory of a single city." 

Boyd Kinnear, in his ** Principles of Re- 
form,** page one hundred and six, says : " We 
are passing out of the period of representative 
institutions, and are, through the strange oper- 
ations of material discoveries, reverting to a 
state of things more nearly resembling that of 
the ancient republics, when all questions were 
submitted to the general vote of the people 
assembled in the forum or on the sacred mount ; 
only with this essential and most hopeful differ- 
ence, that they are now submitted, not through 
the rosy or murky haze of oratorical eloquence, 
but through the calm, judicial medium of 
printed documents, and with a full investiga- 
tion, from every point of view, at the hands of 
the ablest men of the time, placed within reach 
of every one who has learned to read.'* 

Mr. Syme, in his " Representative Govern- 
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ment in England," page one hundred and 
twenty-three, says: **The press at once forms 
and expresses public opinion. It performs all 
the functions of a deliberative assembly. There 
is not a question of home or foreign policy that 
is not as fully and ably discussed in its columns 
as in the debates of either House of Parlia- 
ment. And in these discussions every news- 
paper reader participates, becomes, as it were,, 
a member of that vast assembly which may be 
said to embrace the whole nation, so widely 
are newspapers now read. Had we only the 
machinery for recording the votes of that assem- 
bly we might easily dispense with Parliament 
altogether'' 

With regard to the condition of things cor- 
rectly set forth by the writers above quoted,, 
we have only to say that we are yet without 
the constitutional forms adapted to it. We 
trust that we have made a suggestion, in this 
work, towards supplying them, and that we 
have contributed a practicable proposal for 
"recording" the deliberate votes of that vast 
assembly to which Mr. Syme refers — the entire 
nation. 



172 . DIRECT LEGISLATION. 



CHAPTER XXX. 



CONCLUSION. 



WE feel confident that the day is not dis- 
tant when the people of the United 
States will claim and exercise much power of 
direct government. Less than a hundred years 
ago the leaders of the great democratic move- 
ment in Europe demanded the abolition of all 
hereditary authority, the franchise for all adult 
males, election districts in order to give each 
voter equal power, the choice by the people of 
the principal officers, the payment of legisla- 
tive functionaries, and the public defrayment 
of election expenses, etc. The partisans of 
the old order of things, and not a few mod- 
erate reformers, denounced these proposals as 
subversive of all social and political order ; and 
yet we to-day, in the United States, consider 
the propriety of all of them as a matter of 
course. Much less innovation in the way of 
democratic change and advance than has been 
witnessed within the last half century will 
bring us to Direct Legislation by the People. 
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I. 



THE TEXT OF THE SWISS LAW RESPECTING 

THE REFERENDUM. 

The following is the full text of the Swiss law of 
1874 regulating the procedure for voting upon federal 
laws: 

1. The federal laws are submitted for the adoption 
or rejection of the people, if this is demanded by 
thirty thousand citizens or eight cantons; and simi- 
larly for federal decrees having a general application 
and not being of an urgent character (as laid down in 
the Constitution). 

2. The decision which affirms that a federal decree 
has no general application, or that it is of an urgent 
character, must emanate from the Federal Assembly, 
and must on every occasion be formally annexed to 
the actual decree. In this case the Federal Council 
enjoins its execution and its inclusion in the official 
record of the laws of the Confederation. 

3. All federal laws, and all federal decrees, which 
do not fall within the two exceptions provided for in 
the second article, shall be published immediately 
after their promulgation, and communicated to the 
cantonal governments, with an adequate number of 
copies. 

4. The demand for the submission of a federal law 
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or decree to the popular vote, whether it proceed from 
the citizens or from the cantons, must be made within 
ninety days after the publication of said law or decree 
in the federal journal. 

5. The demand is addressed in writing to the Fed- 
eral Council. A citizen making or supporting the de- 
mand must personally sign it. If any man writes a 
signature other than his own under such a demand he 
is liable to punishment. The right of the signitaries 
to vote must be attested by the communal authority of 
the place wherein their political rights are exercised. 
No remuneration may be received for this attestation. 

6. The demand for a popular vote proceeding from 
the cantons must be made by the Grand Council, Can- 
tonal Council, or Landsrath. The right conferred by 
the cantonal constitution on the peo[ le, as regards the 
modifications which they may introduce into decisions 
of this kind, continues to be reserved. 

7. Whenever no demand for a popular vote has 
been made within ninety days after the publication of 
a federal law or decree in the federal journal, or if, 
after it has been made, the official counting and scru- 
tiny of the petitions show that it is not signed by 
thirty thousand citizens or eight cantons, the Federal 
Council decrees that the said law or decree is in full 
force, and directs that it shall be executed and in- 
serted in the official record of the laws of the Confed- 
eration. The number of signatures in support of a 
demand for the popular vote is published in the fed- 
eral journal, arranged by cantons and communes ; and 
similarly with the demands presented by cantons, ac- 
cording to Article 6. The Federal Council shall also 
present its report to the Federal Assembly during the 
following session, with the documents in confirma- 
tion. 
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8. If the counting and scrutiny of the petitions 
show that the demand is supported by the required 
number of Swiss citizens having the right to vote, or 
of cantons, the Federal Council provides for the popu- 
lar vote. It informs the cantonal governments thereof, 
and ordains the measures necessary for the prompt 
and wide publication of the law or decree in question. 

9. The voting of the Swiss people takes place on 
the same day throughout the Confederation, the day 
being fixed by the Federal Council. Nevertheless the 
voting may not take place for at least four weeks after 
the adequate publication of the law or decree. 

10. The right to vote is possessed by every citizen 
aged twenty years who has not been deprived of his 
civil rights by the law of the canton in which he re- 
sides, c 

11. Each canton arranges for the voting in its own 
territory, according to the provisions of the federal 
legislation in respect of federal votes, 

12. In each commune or circumscription a list 
shall be drawn up stating exactly the number of the 
electors, and the number of voters who have accepted 
or rejected the federal law or decree submitted to the 
popular vote. 

13. The governments forward to the Federal Coun- 
cil within six days the lists of voters, holding the vot- 
ing-papers at its disposal. The Federal Council shall 
ascertain the result of the vote from these lists. 

14. The law or decree shall be considered as 
adopted when it has been accepted by a majority of 
Swiss citizens who have taken part in the vote. In 
this case the Federal Council orders its execution and 
its insertion in the official record of the laws of the 
Confederation. 

15. If it is ascertained that a majority of voters 

12 
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have rejected the law or decree submitted to them, 
this law or this decree shall be considered as null and 
void, and shall not be executed. 

1 6. In both cases the result of the voting shall be 
published by the Federal Council, which shall report 
thereon to the Federal Assembly at its next session. 
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II. 



THE SWISS INITIATIVE AS TO FEDERAL LAWS. 

The Bern correspondent of the New York Evening 
Post, under date of July 30, 1891, gives the following 
account of the adoption by the Swiss of the initiative 
■as to federal laws : 

" The Swiss Republic is at the present moment in 
the fever heat of celebration. On the 1st of August 
the Confederation commemorates the six hundredth 
anniversary of its birth; on the 15th, the city of Bern 
the seven hundredth recurrence of its foundation day. 
For both of these occasions elaborate preparations 
have been made, for Bern will celebrate no less mag- 
nificently than the Union, which it may, perhaps, sur- 
pass in artistic effects. Hence, there is much busy 
excitement and anticipation, much preparation for 
strange visitors, and some patriotic reflections. 

"In the midst of all this, and in the summer season, 
one might suppose that politics would drop out of 
sight, and the subject of constitutional reform be left 
to rest till cold weather. But in this very centennial 
year, and almost in connection with the celebrations 
themselves, several constitutional changes have taken 
place which strongly emphasize the historical reflec 
tions which the time and season have already called 
forth. The Republic has taken the most advanced 
step towards democracy upon which it has ever ven- 
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tured, namely, the application of the initiative^ or 
what may be better called the Imperative Petition, to 
federal laws. The institution of the referendum, or the 
submission of laws just enacted to popular vote, when 
demanded by thirty thousand citizens, was already 
in existence ; but the power to demand that a given 
project be made law has just this month been assumed 
by the people. On Sunday, July 7, the necessary con- 
stitutional amendment was voted upon in a general 
election and passed. The vote was very light, but the 
majority in favor of the law quite decisive. A special 
session of the Federal Assembly was called for July 
27, and yesterday the law which sets the initiative in 
operation passed the Lower House. 

"The contrast between the Confederation of 1291 
and that of 1891 in the matter of central government 
could hardly have been more strikingly emphasized. 
In the former there was the merest figment of a fed- 
eral administration, for rules of common action among 
the states were but just sufficient to keep peace among 
themselves and the enemy from the door. Even three 
hundred years ago, when the semblance of central gov- 
ernment had been made much greater by regular diets 
and the appointment of certain standing officials, there 
was little in the Confederation beyond the power to 
recommend law to the cantons, and the latter might 
do as they pleased about agreeing to the suggestion, or 
even about obeying what the majority agreed to. In 
fact, it is within the last half century that the real Fed- 
eral Government has grown up, for before the Consti- 
tution of 1848 there was only the shadow of it. 

"Viewed from one standpoint, this new law is a re- 
turn to the original state of things, for then everything 
was purely democratic. Laws, wars, or expeditions 
were submitted to the assembled folk for approval. 
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and according to their vote only could matters be 
undertaken. But in those days, and even almost to 
our own day, the state was everything in the mind of 
the citizen, and the Confederation as little as possible. 
The placing of the enactment of law more completely 
in the hands of the people, while it seems in some 
sense a degradation of the legislator, or of those whose 
duty it is to suggest measures, is, nevertheless, at this 
juncture, an additional bulwark for central govern- 
ment, for the people as a whole are to vote for what 
interests the whole Confederation, and the voter widens 
his sympathies every time he exercises such a right. 
As patriotism is not wanting here, so neither is sec- 
tionalism and jealousy of central government ; hence 
a measure which makes the state as a whole stronger 
may be viewed with toleration. 

" The substance of the new law is to the effect that 
when fifty thousand voters petition for an amendment 
to the Constitution, or for the adoption of a statute, 
the Federal Assembly must submit the requested prop- 
osition within a given time to popular vote. The gov- 
ernment may at the same time present a project of its 
own for choice, but in any case there can be no avoid- 
ance of the duty of giving the people a chance to say 
whether they want such a law or not. If a majority of 
all votes cast, and at the same time a majority of all 
the states, are in favor of it, the proposition becomes 
a law." 
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III. 



THE IMPERATIVE PETITION UNDER THE SWISS 
CANTONAL INITIATIVE. 

Mr. Vincent in his " State and Federal Grovernment 
in Switzerland/' page one hundred and twenty-three, 
gives the following account of the procedure under the 
Swiss Imperative Petition for the enactment of Can- 
tonal Laws : 

"The method of procedure is about as follows: 
Those who are interested in the passage of a new law 
prepare either a full draft of such a bill or a petition 
containing the points desired to be covered, with the 
reasons for its enactment, and then bring the matter 
before the public for the purpose of obtaining signa- 
tures. Endorsement may be given either by actually 
signing the petition or by verbal assent to it. The 
latter form of consent is indicated either in the town 
meetings of the communes, or by appearing before 
the official in charge of the petition and openly asking 
that his vote be given for it. If, in the various town 
meetings of the canton taken together, a stated num- 
ber of affirmative votes are given for the petition, the 
effect is the same as if the names of voters had 
been signed. When the signature method is adopted, 
all those who desire to endorse the petition are re- 
quired to go to the office of the person in charge of 
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the bill. This is always a public officer, either the 
head man of the town or some precinct official spe* 
cially designated. Here signers must prove their right 
to vote as in any other election. No fees are to be 
drawn from voters for witnessing their signatures. 
The number of names required is about the same in 
proportion to the whole body of voters as for the 
Optional Referendum. 

"The requisite number of signatures having been 
procured, the petition is carried to the legislature of 
the canton. This body must take the matter into 
consideration within a specified time (Solothurn, two 
months), and prepare a completed draft in accord- 
ance with the request. It may also at the same time 
present an alternate proposition which expresses its 
own ideas of the matter, so that voters may take their 
choice. In any case the legislature gives an opinion 
on the project, as to its desirability or propriety, and 
the public has thus a report of its own select com- 
mittee for guidance. The bill is then submitted to 
the voters, and on receiving the assent of a majority, 
and having been promulgated by the executive au- 
thority, becomes a law of the land. 

" From what has been stated above, it will be ob- 
served that the relation of the people to the regula- 
tions under which they live is well expressed in a 
clause of the Constitution of Zurich. ' The people ex- 
ercise the law-making power with the assistance of 
the State Legislature.' Whether appearing in person 
or by deputy, the individual voter is the ultimate 
source of legislation. He may leave certain matters 
to the discretion of representatives, but retains a con- 
trol over their action not usually found. In the 
United States it is regarded as a principle of common 
law that a power once delegated cannot be re-dele- 
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gated, and that a legislature cannot shift its responsi- 
bility back upon the people by referring a subject to 
popular vote, a vote thus taken being simply an ex- 
pression of opinion for information, not a legislative 
act. In Switzerland, however, the Imperative Peti- 
tion approaches very closely to an act of legislation. 
The signatures are not hap-hazard collections of names, 
but are taken after official inspection of the qualifica- 
tions of the signers. 

" Attention to the preliminary request is obligatory, 
and the final popular vote leaves no discretion to the 
legislature ; it must simply carry the will of the peo- 
ple into effect. This is a nearer approach to theoret- 
ical democracy than has been exhibited by any other 
government of like extent, for the American states 
adopt only their constitutions by such plebiscites. 
Rousseau's ideal of democratic government was the 
people assembled in person at the central point of the 
state, making and unmaking its own laws; but he 
feared that his native country was too rough and the 
climate too rigorous to see that fully carried out. 
Yet, by the operation of the Petition, Rousseau's 
dream is more than fulfilled, since every citizen may 
participate in making laws of the gravest import, with- 
out leaving his own precinct." 

Further concerning the Imperative Petition, Mr. 
Vincent, in his book before cited, at page one hundred 
and twenty-nine says : 

" Their use of the Petition is particularly instructive 
and capable of wide application. It has been repeat- 
edly proved that in this country one can get a petition 
signed by any number of people on any subject what- 
ever, and amusing instances are recorded where absurd 
requests have been numerously signed by persons who 
knew nothing whatever as to what they had subscribed. 
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Perhaps such documents deserve the oblivion they 
meet in legislative halls. Some do» while others, which 
really express the earnest desires of good citizens, 
must suffer' on account of the cheapness of the rest. 
If state law, however, required that when a petition, 
signed by a sufficient number of qualified voters, whose 
signatures had been attested by a notary or clerk of 
court, is placed before the legislature, it must be con- 
sidered and a bill submitted to popular vote within a 
given limit, at least two good effects would appear: 
first, the petitioners, if required to take the trouble to 
go to one spot in their precincts to subscribe, would 
be more certain to know what they were about, and 
knowing, also, the sure and definite effect of their act 
would be more cautious in giving the weight of their 
names. Secondly, the time limit, reinforced if not ren- 
dered unnecessary by the new importance which would 
belong to petitions thus made by the deliberate action 
of voters, would furnish a remedy for legislative shirk- 
ing and for suppression of bills in committee. The 
responsibility could not be tossed about from one side 
to the other. 

" Such petitions should reach a legislature through 
some standing office of the state, either the Secretary 
of State or some bureau established by the Assembly 
for the purpose, and not depend on the whims, or even 
the good wishes, of any member for the time of their 
presentation. Requests coulb then appear without 
that aroma of party which excites opposition to the 
best of bills, and at least part of the lobbying now 
deemed necessary to the introduction of all measures 
would be deemed unnecessary. Without including 
any further obligation, it might add to the effect of 
petitions to Congress to insist on having the signatures 
attested." 
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IV. 



PROPOSAL OF THE REFERENDUM IN BELGIUM. 

Since the manuscript of our essay was placed in the 
hands of the printer, the Belgian Legislative Chambers 
have inaugurated a movement for the revision of the 
Constitution of their country. The first step in the 
process of revision is for the legislature to declare 
that amendments are to be made to specified articles ; 
and very recently proposals for a number of important 
constitutional changes have been brought forward in 
that body for discussion. Mr. J. M. Vincent, writing 
from Paris to the New York Evening Post, under date 
of February 12th, 1892, thus notices a proposal to 
establish the referendum: 

** The most interesting amendment of all is the new 
form of veto which it is proposed to put into the 
hands of the King. At present the only recourse left 
for the chief executive, in case he does not favor a 
bill, is to dissolve one or both of the Chambers and 
call a new Ministry. The royal veto final is as dead as 
it is in England, and a dissolution of Parliament is a 
step taken only after very serious consideration, and 
has occurred but four times in the history of the Bel- 
gian monarchy. The proposition is now made, how- 
ever, to give the King the privilege of submitting a 
bill to popular vote, and to let him govern his signa- 
ture by the result. This is not an executive act for 
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which the Ministry is responsible, but a weapon with 
which to protect himself, or the people, against legis- 
latures. It is a combination of the suspensive veto, 
as we know it, and the referendum. It is not like the 
referendum in Switzerland, for there the bill goes be- 
fore the people, either by force of law, as provided 
for certain financial measures, or on petition, which 
may bring any project to popular vote. In Belgium 
this is left entirely to the judgment of the King, who 
may not use the privilege at all unless he desires. 

" The value of this measure from the democratic 
standpoint naturally depends on the legal conclusive- 
ness of the plebiscite. In Switzerland the popular 
vote is final; the legislature has nothing more to do 
with the law; it remains only for the executive to de- 
clare the result of the election, which, if favorable, 
makes the bill a statute as soon as promulgated. If 
the Belgian plan simply gives the King an opportunity 
to test popular opinion, it becomes, indeed,, a step in 
advance towards democracy, but not a long one. The 
effects will still depend on the personal qualities of 
the sovereign, and public opinion may or may not thus 
find an opportunity of expression. The details, how- 
ever, await the discussion of the Chambers, and the 
chances may turn against the project altogether. 
Opinion is very much divided. The government bill 
was not received with any great warmth in general 
when presented the other day, and the prospects are 
good for heated discussion. M. Woeste, the great 
leader of the clerical party, was tempted into epi- 
grams, and expressed the opinion that this ' royal ref- 
erendum is nothing but personal power tempered by 
plebiscites.' But M. Woeste is not the dictator he 
once was. Others see in the measure a corrective for 
misrepresentation in the legislature, and an opportu- 
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nity to show changes in public opinion between the reg- 
ular elections to Parliament. But the plan is so new 
that the chances for success on the merits of the 
question are narrow. Even the enlargement of the 
franchise has but just come to get a respectful hearing, 
and the government is accused of heaping up new 
and untried measures in order to profit by the com- 
plexity of debate. It is to be hoped, however, that in 
time this combination of royalty and democracy will \ 

be tried. Belgium has on the whole presented a model | 

of enlightened constitutional monarchy, and offers a 
good field for this new experiment.'* 

Such proposals as the foregoing are important as 
indicating the tendency of liberal thought on the Con- 
tinent of Europe. Writers in England have also re- 
cently suggested the propriety of allowing the crown 
to submit laws to the electors, instead of giving the ' 

royal assent to them, thus creating, at the option of 
the sovereign, a right of popular veto. It has also 
been proposed that the lords decline to assent to laws 
passed by the commons, in certain cases, unless a 
clause is inserted providing that the acts shall not go 
into effect without approval by the electors of the en- 
tire kingdom. The persons making the above propos- 
als justify them upon the ground that party majorities 
in the House of Commons often fail to reflect the true 
state of public opinion. An appeal from the verdict 
of a party majority in the Chambers to the whole 
people is certainly democratic, and the proposal of 
such a step reveals the existence of a conviction that 
purely representative government often fails to give 
effect to the real popular will. Nothing is more evi- 
dent than that the American Congress, under our 
party system, is a very inadequate reflection of public 
opinion. The atfblition of the " gerrymander" would 
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only give us a better party representation ; but to find 
the popular will it is necessary to consult the voters 
directly. 
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V. 



THE MAKING OF CONGRESSIONAL ENACTMENTS 
CONTINGENT UPON POPULAR APPROVAL. 

Many well-considered decisions of our state courts 
hold that it is not an unconstitutional delegation of 
legislative power to provide that a law shall take effect 
upon condition of its approval by a popular vote. In 
upholding the constitutionality of the reciprocity 
clause of the McKinley Bill, the Supreme Court of the 
United States seems to have held it competent for 
Congress to legislate contingently, and to provide 
that an enactment shall take effect upon the occur- 
rence of a future event defined in the act, leaving the 
ascertainment of the event to the President. At the 
time we write the full text of the opinion of the major- 
ity of the court has not been published, but the no- 
tices of the points decided, found in the public press, 
leave no doubt as to the correctness of the above 
statement. Chief-Justice Fuller and Justice Lamar 
dissented from the opinion of their associates touch- 
ing the constitutionality of the reciprocity section of 
the act referred to. Their dissenting views have been 
published in full, and from them it is clear that the 
majority of the court held that conditional or contin- 
gent legislation is within the power of Congress. The 
following is a portion of the dissenting opinion: 
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" We do not think that legislation of this character 
(the reciprocity clause) is sustained by any decision of 
this court, or by precedents in congressional legisla- 
tion numerous enough to be properly considered as 
the practice of the government. One of the instances 
referred to, as legislation analogous to this section is 
that embodied in the acts of Congress of 1809 and 1810, 
known as the Non-Intercourse Acts, pronounced by 
this court to be valid in the case of the brig Aurora, 7 
Cranch, 383. 

" These enactments, in our opinion, transferred no 
legislative power to the President. The legislation 
was purely contingent. It provided for an ascertain- 
ment by the President of an event in the future, an 
event defined in the act and directed to be evidenced 
by his proclamation. It also prescribed the conse- 
quences which were to follow upon that proclamation. 
Such proclamation was wholly in the nature of an 
executive act, a prescribed mode of ascertainment, 
which involved no exercise by the President of what 
belonged to the law-making power. The supreme 
will of Congress would have been enforced whether 
the event provided for had or had not happened, 
either in the continuance of the restrictions on the 
one hand, or on the other, in their suspension. 

"But the purpose and effect of the section now 
under consideration are radically different. It does 
not, as was provided in the statutes of 1809 ^^^ 18 10, 
intrust the President with the ascertainment of a fact 
therein defined upon which the law is to go into oper- 
ation." 

If Congress may prescribe that a law shall go into 
effect upon a condition, or upon the happening of 
some defined future event, it follows that the pre- 
scribed condition, or the future event, may be the 
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approval of the law by the electors. As we before 
observed, many of our state courts have decided that 
such a provision in a law is not a delegation to the 
people of legislative power, and, therefore, unconstitu- 
tional, and the Supreme Court of the United States 
seems to have recognized the principle upon which 
this line of state decisions rest. If we are correct in 
this, a referendum upon federal laws could be had 
without amending our federal constitution. Nothing 
would be necessary, except for the states»to enact that 
in case Congress may choose to submit laws to the 
popular vote, the state election officers shall count 
and return the vote, and certify the result to the Pres- 
ident. The latter officer, upon being thus officially 
informed of the result of a vote favorable to a law — 
that is, of the occurrence of the condition, or the hap- 
pening of the defined event — could put the law in 
force ; otherwise not. The states could enact perma- 
nent statutes, as above suggested, providing for offi- 
cial action on the part of the state election officers. 
With such legislation in existence, the Congress could 
at any time prescribe that a law should take effect 
only after its approval by a majority of the electors of 
the several states. Of course some provision would 
have to be made for disputes concerning the voting ; 
but we cannot here enter into matters of detail, being 
concerned only to point out that through the co-oper- 
ation of Congress and the states, the federal referen- 
dum could be lawfully established. 
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VI. 



BEAULIEU UPON THE REFERENDUM. 

Leroy Beaulieu, one of the most eminent of living 
writers upon political and economic subjects, consid- 
ers the referendum in his recent book, " The Modem 
State." The grounds upon which he favors it are very 
striking. It is often urged that representative govern- 
ment has a very calming influence upon the politics 
and legislation of the country. M. Beaulieu, how- 
ever, shows that our modern elective states are apt to 
be dominated by popular infatuations. He says : 

"This characteristic of the Modern State has not 
been sufficiently insisted upon. The Modern State 
expresses for four or five years at a time the will, not 
of the whole nation, but of a mere majority, and 
often of a majority that is more apparent than real ; 
and further, it expresses this will as it was manifested 
at a period of excitement and of fever." The elec- 
tions, says he, take place " amid noise and uproar and 
confusion." ..." Thus the Modern State in gen- 
eral represents the highest triumph of the momentary 
infatuation of the majority of the nation." Extreme 
and excessive legislation results from this, for which, 
says M. Beaulieu, two remedies are possible; 'The 
one is obstruction working within the Parliament it- 
self, the other is the referendum, or ratification by the 
entire electorate of any important laws which have 

13 
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just been voted by the Chambers." Parliamentary ob- 
struction alone, however, is not sufficient : " The ref- 
erendutn is a defensive weapon which societies should 
always keep in reserve against the too hasty impulses 
of their irrevocable mandatories." 

M. Beaulieu's conception of the referendum^ as a 
" defensive weapon ** against excessive, and especially 
against extreme, legislation, is undoubtedly correct. 
Our elective representative governments are a prey to 
both these evils. Beaulieu, with keen analysis, points 
out why this is so ; but we have no space to follow up 
his lucid arguments. 



THE LIFE OF 

JOSHUA R. GIDDINGS 

By the Hon. George W. Julian 

Author of ** Political Recollections." With an Appen- 
dix containing the letters of ** Pacificus." 2 Portraits. 
8vo., pp. 473, Gilt Top. $2.50. 

" The biography is a noble one of a noble man. He lived to see the 
War of the Rebellion almost concluded and the abolition of slavery ac- 
complished. As an important part of our national history and a piece 
of literary work we regard this biography as the best book of the kind 
that has appeared for several ytzx^y— Evening Bulletin^ Philadelphia, 
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The importance of the public life of Joshua R. Giddings centers 
entirely in his warfare against Slavery. To this he dedicated himself 
with absolute singleness of purpose and the whole strength of his nat- 
ure. It seems to have been his predestined work; for he was drawn to 
it by every fibre of his heart and every prompting of his judgment and 
conscience. It was this fervor of spirit and perfect concentration of 
energy which armed him with his power and enabled him to link his 
name imperishably with a cause which vitally involved the fortunes 
of the Republic and the progress of liberty throughout the world."— 
I^rofn the Prejace. 

** Giddings's complete life is a most important addition to American 
biography and history. His work has been somewhat overlooked in 
the current discussions of our history from 1888 to 1860. He was for a 
long period the acknowledged leader of the anti-slavery party in the 
House of Representatives, as he was also its most conspicuous figure 
after Adams left it; but not even Adams's more historic 'name can 
place Giddings second among the tribunes of freedom in that body. 

Giddings has hitherto lacked a memorial of his 
career, but the want is now fully supplied in his biography by 
one who was his fellow-pioneer in the anti-slavery movement, and his 
associate in Congress, and who came to be his near relative. The 
biographer, Mr. Julian, has done his work admirably, and has produced 
from ample materials and careful study a volume which wiU preserve 
the memory of one of the noblest of American patriots, whose name 
and service will remain a perpetual example and inspiration to his 
countrjrmen."— Edward L. Pibrcb, in Boston Transcript, 
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**GROUND ARMSI" 

THE STORY OF A LIFE 

From the German of the Baroness Bertha von Sutt- 
NER. By Alice Asbury Abbott. i2mo, 286 pages, 
$1.00. 

** Entire absence of self-consdousness lends to her fiction so illasive 
a semblance of fact that, regarded simply as a story, the work must 
rank high. The imagination of the authoress has been kindled at the 
fire of intensest feeling, guided by a virile faculty of reasoning closely 
and logically. She pierces to the marrow of the thing that has taken 
hold of her. By that thing she is verily possessed; it has made of her 
a seer. . . . The bare, bald outline of * Die Waffen nieder! ' 
Ground Arnu! ')• which is all I have been able to attempt, can give 
but a faint, feeble idea of its power and pathos, and none at all of the 
many light and humorous touches, the well-drawn minor characters, 
the thrilling episodes, the piquant glimpses of the great world of Austria 
and France, which relieve the gloom of the tragic story."— Interna- 
tional /ourmtl of Ethics, 

" While Germany is groaning under the burden of war-taxation in 
time of peace, there falls clarion-tongued upon the national ear, * Die 
Waffen nieder! ' Ground Arms! *)• Clear, sharp, and imperative it 
rings out as though it were a command from heaven, a respite from the 
weary burden under which the nations of Christendom are groaning. 
It is a woman's cry, but the volume through which she has found ac- 
cess to the public ear has been characterized as epoch-making. . . . 
We have here unquestionably a very remarkable work. As a plea for 
a general disarmament it stands unrivaled. For familiarity with the 
details of the subject treated, for breadth of view, for logical acumen, 
for dramatic effect, and literary excellence, it stands unequaled by any 
work written with a purpose." — Th* Literary Digest^ New York, 

** From beginning to end the book is an earnest protest against war, 
a realistic picture of its horrors as it appears to a woman's eyes, the 
bitter cry of a breaking heart over the agonies it inflicts on women 
for no just cause. It reasons as well as protests. . . . It is a 
book not to be hastily read and lightly laid aside. . . . The 
work created a sensation in Austria, where it has attained a popularity 
similar to that of * Uncle Tom's Cabin * in this country. That is not 
surprising when it is remembered that the writer is a leader of high 
society, bom and reared in a military atmosphere, and that her book is 
a powerful protest against the ruling sentiment of her own class." — 
Cleveland Plain Dealer, 
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The romance of the life of Columbus has certainly been told from 
a novel standpoint by Miss Du Bois. The relations between the navi- 
fifator and his second wife provide the framework of ' Columbus and 
Beatrix,' and about this framework there is built a structure that in- 
cludes the main incidents in the life of Columbus— the years of hope 
deferred, the voyac^es, and the pathetic end of a firreat career. One 
purpose of the writer has been to rehabilitate the memory of Beatrix 
Enriquez. . . . The work is an exquisite piece of historical 
romance, and its closing chapters in particular deserve high praise for 
their proportion, form and pathos."— The Dial. 

" It is a study of a most interesting and important period in the 
private life of Christopher Columbus, based on a careful examination 
of available authorities. In no department of literature is the illumi- 
nating power of a trained imagination better shown than in historical 
fiction. In ^Quentin Durward' for example, Louis XI. stepped forth 
from the shadowy obscurity of the fifteenth century, and the oblivion 
to which he can never again be relegated. In * Columbus and Bea- 
trix,' Miss Du Bois has utilized so skillfully the scant materials which 
exist regarding the second marriage of the great discoverer, that she is 
to be credited with having rounded out into harmonious proportions a 
chapter of his career that has baffled all his biographers." — The Amer- 
ican Bookseller^ New York, 

" Miss Du Bois, whose * Martha Corey ' was so well received a year 
ago, has again ventured into the field of historic romance, and pre- 
sented to the world a story which at the present time, when every- 
thing relating to Columbus is so eagerly read, will prove of exceptional 
interest. The story has a higher motive than the mere pleasure of the 
reader, for it vindicates the honor of a noble and beautiful woman 
whom history has either slighted or villified." — The Graphic. 

*^ The author has written a sweet, high-hearted, womanly story of 

the unselfish love of a woman whom she would have the world honor. 

She has done a charming bit of literary work with the 

kindly, femininely chivalrous spirit of which all readers with a shade 

of good feeling will sympathize." — The Chicago Times, 
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With the Admiral of the 

Ocean Sea 

A Narrative of the First Voyage to the Western World. 
Drawn mainly from the Diary of Christopher Col- 
umbus. By Charles Paul Mac Kie. Crown 8vo, 
371 pages, gilt top, $1.75. 

** No intellifcent person can b«srii^ the reading of this very curious 
and instructive book without finishing: it, and will arise from its perusal 
with augmented admiration of the wisdom, the faith, the energy, the 
perseverance, and the persistent. Grant-like courage which sustained 
Columbus until his great effort was accomplished. . . . Mr. 
Mac Kie has shown extraordinary diligence in the collection of the 
materials for this work, and skill as a writer and narrator quite as 
extraordinary. At this particular epoch a book like his will command 
the attention of all reading people. . . . The publishers have 
given the work every advantage of the art of the English bookmakers." 
— The Evening Bulletin^ Philadelphia, 

" This book is by far the best and most interesting account of the 
discovery of the Western world which has yet appeared. The author 
has not followed in the beaten track of his predecessors in this field of 
work, but has preferred to deal only with the accounts left by Colum- 
bus himself and those directly associated with him in his unique enter- 
prise. . . . The book bids fair to rank as the standard popular 
account of the great Western voyage."— The Churchman^ New York. 

** We can recall no history of the great explorer's adventures and 
marvelous successes affording such unalloyed pleasure as this one, and 
feel no hesitancy in predicting for it great success." — The Baltimore 
A merican, 

** It has a genuine value and timely interest. The author has been 
successful in maintaining the semblance of the quaint style of early 
times without sacrificing modem clearness and vividness. He has 
shown that he has appreciated the thrilling romance of the discovery 
of America. Conversation, picturesque description, and character 
sketches make the history fully as absorbing as a well written novel, 
and the past seems to live again at its great anniversary."— The Boston 
Journal. 
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